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JOIN NOW & SAVE!
Newly joining members that join the DBA during the month of October will save over 30% on Dues, receiving up 
to 15 months of membership for the price of 12 months. Membership will be valid through December 31, 2026.

Questions? Contact membership@dallasbar.org.

This special is available to NEW MEMBERS of the DBA (never joined before) 
or former DBA members that have not paid dues since 2023.

JOIN NOW 
& SAVE!

Join the Dallas Bar Association.
•  •  •

All the Best Lawyers Call the DBA home!

DBF Chair Gabe Vazquez, Vice President and Associate General Counsel for Operations for Vistra Corp., 
and his wife Claudine, have generously donated $10,000 to support the Sarah T. Hughes Scholarship, 
helping to ensure the legacy of Judge Sarah T. Hughes continues to be honored. In making the 
donation, Mr. Vazquez stated, “It is a privilege for me, as a past Hughes Scholar, to serve as the 
2025 Chair of the Dallas Bar Foundation. It provides me an opportunity to continue giving back to the 
Foundation in a meaningful and personal way. The Sarah T. Hughes Scholarship is a life-changing 
scholarship. Together, with the support of others, we can ensure that other law students will be forever 
changed by the Sarah T. Hughes Scholarship and be inspired by the legacy of Sarah T. Hughes.”

Dallas Bar Foundation Receives Donation

The Dallas Volunteer Attorney 
Program (DVAP) has been fortunate to 
receive the generous support of the John 
DeWitt Gregory Charitable Trust with a 
$30,500 donation this year. Including this 
gift, the trust has donated $81,500 to legal 
aid for low-income people in Dallas since 
2023.

John DeWitt Gregory was a law profes-
sor at Hofstra University for more than 40 
years. He came to that position after sev-
eral years working in the legal aid commu-
nity in Nassau County, New York, where 
he was born.  Among other positions, 
he served as the Executive Director and 
General Counsel of Community Action 
for Legal Services, now known as Legal 
Services NYC, the largest legal services 
organization in the nation.  

John maintained his commitment to 
access to justice throughout his career 
through his longstanding service on several 
boards and significant donations to various 
organizations, especially those dedicated 
to addressing poverty and racism. Having 
come from very humble means, John was 
always in disbelief that he had amassed an 
“estate” that could continue to support the 
causes he held so dear. He used it to estab-
lish the John DeWitt Gregory Charitable 
Trust, which has been carrying out his 
philanthropic legacy since 2021.  Among 
other causes, the trust has provided sub-
stantial support to organizations such as 
the American Civil Liberties Union, the 
Child Poverty Action Lab, the National 
Center for Law and Economic Justice, the 
U.S. Holocaust Memorial Museum, and 
the Southern Poverty Law Center.

“I am thrilled to provide support for 
DVAP through the John DeWitt Gregory 
Charitable Trust. Having started his career 
as a legal aid lawyer, John understood 
the legal needs of low-income individu-
als and the crucial services lawyers could 
provide. In the current political moment, 
he would feel even more passionate about 
meeting those concrete needs for clients, 
which don’t disappear simply because 
people are engaged in pitched political 
battles,” said trustee Joanna Grossman, 
the Ellen K. Solender Endowed Chair in 
Women and the Law at SMU Dedman 
School of Law.

Joanna received DVAP’s Lawyer of the 
Year Award in 2023 and the Chris Reed-
Brown Pro Bono Award in 2024 for her 

exceptional pro bono work. Since 2021, 
she has accepted over 150 DVAP cases and 
continues to work towards access to justice 
in matters large and small.

“I have been fortunate enough to rep-
resent DVAP clients with family law or 
probate issues.  Providing pro bono legal 
assistance is the highest form of service 
in the legal profession, and DVAP makes 
it possible for every lawyer in Dallas to be 
of service if they so choose. While I have 
enjoyed representing clients with a variety 
of legal needs, I find it especially rewarding 
to secure custodial rights for a non-parent 
when a child has no living or fit parents 
or to establish a guardianship that enables 
a parent to continue caring for a disabled 
child into adulthood,” she explained. 

Each case placed with a volunteer 
attorney by DVAP can lead to life-chang-
ing results—one more parent with access 
to their children, one more veteran with 
access to benefits earned, or one more per-
son who can finally secure employment due 
to an old criminal charge being expunged.

In one recent case, “Chase” applied 
for help with disputing erroneous charges 
from his former landlord. When Chase and 
his family moved out at the end of their 
lease, they were up to date on all amounts 
due. In August 2024, he was surprised 
to receive an email with an invoice for 
$7,000, representing damage to the apart-
ment, two months of rent, and fees for late 
payments. While Chase agreed to pay for 

The John DeWitt Gregory Charitable 
Trust Carries on His Philanthropy
BY MICHELLE ALDEN

In a landmark decision that every Texas 
medical malpractice attorney should note, 
the Texas Supreme Court reaffirmed an 
often-misunderstood distinction: hospitals 
can and must be held directly account-
able for failing to implement appropri-
ate clinical systems and protocols—even 
when those failures intersect with medical 
decision-making.

Bush v. HCA Healthcare presented the 
high court with a novel but vital question: 
Can a hospital be held directly liable for 
failing to adopt administrative protocols 
when that failure leads to a fatal misdiagno-
sis by a physician? The Court’s answer: yes.

Complex Systems and the 
Modern Hospital

Gone are the days when hospitals 

functioned as mere physical spaces for 
doctors to practice medicine. Modern 
hospitals are system-driven entities that 
coordinate teams of physicians, nurses, 
technicians, and administrators and 
must maintain protocols and procedures 
that safeguard patients at every point of 
care. These include “standing orders” and 
decision-support systems that guide non-
physician staff in initiating appropriate 
tests or interventions in common clinical 
scenarios.

Texas law has long held that only 
licensed physicians may “practice medi-
cine,” a doctrine reinforced by the state’s 
prohibition on the corporate practice of 
medicine. But this doctrine cannot shield 
hospitals from accountability when their 
systemic failures result in patient harm. 
That’s exactly what Bush confirms.

BY KAY VAN WEY

Texas Supreme Court Clarifies 
Policy vs. Practice of Medicine

Focus Tort & Insurace Practice

continued on page 38

John DeWitt Gregory

continued on page 30



WEDNESDAY, OCTOBER 1
Noon	 Solo & Small Firm Section
	 “Preservation of Error for Appeal: An Appeal 

is Often Won or Lost Before It Even Begins,” 
Chad Ruback. (MCLE 1.00, Ethics 0.25)*

	 Wednesday Workshop 
	 “Border Searches and Digital Devices,” Rob 

Dunikoski. (MCLE 1.00)*

	 Allied Bars Equality Committee. Virtual only

THURSDAY, OCTOBER 2
No DBA events scheduled

FRIDAY, OCTOBER 3
Noon	 Entertainment, Art & Sports Law Section
	 “Sports Law Boot Camp.” (MCLE 3.00)*

6:00 p.m.	 DAABA Awards Night 
	 Tickets at www.daaba.org. At the Dallas 

Museum of Art.

MONDAY, OCTOBER 6
Noon	 Child Welfare & Juvenile Justice Section 
	 The Section will be meeting to vote on 

Amendments to the Bylaws. Virtual only

	 Tax Law Section
	 Topic Not Yet Available

TUESDAY, OCTOBER 7
Noon	 Public Forum
	 “The Housing Crisis and Homelessness in 

North Texas,” Ashley Owen Brundage, Mark 
Melton, Brenda Snitzer, and moderator Russ 
Coleman. (MCLE 1.00)*

	 Tort & Insurance Practice Section
	 “Recognition of Tort & Insurance Legends: 

Linda Dedman, Al Ellis, Beverly Godbey, and 
Joel Steed,” moderated by Hon. Melissa 
Bellan. (MCLE 1.00)* In person only

5:00 p.m.	 Hearsay Speakeasy 
	 Join fellow DBA members for a social hour 

with drinks and hors d’oeuvres. Password 
found on page 4.

5:30 p.m.	 Legal Ethics Committee
	 “Your Law Firm Legacy: How to Exit 

Profitably (and Ethically),” Victoria Collier. 
(Ethics 0.50)* In person only

6:00 p.m.	 DAYL Board of Directors

WEDNESDAY, OCTOBER 8
10:00 a.m.	 Community Blood Drive
	 Sponsored by the DBA Community 

Involvement Committee and Carter 
BloodCare. At the Art District Mansion and 
other locations. Details at dallasbar.org.

Noon	 Bankruptcy & Commercial Law Section
	 Topic Not Yet Available

	 Family Law Sections
	 Topic Not Yet Available

	 Public Forum Committee. Virtual only

	 DWLA Board of Directors

4:00 p.m.	 LegalLine E-Clinic. Volunteers needed. 
Contact mmejia@dallasbar.org.

6:00 p.m.	 DAYL Dinner & Dialogue

THURSDAY, OCTOBER 9
9:00 a.m.	 Child Welfare & Juvenile Justice Section 
	 “Child Welfare & Juvenile Justice 

Conference. (MCLE 6,00, Ethics 2.00)* 
DBA Members Free; Non-Members $145; 
Non-Attorneys $75; Law Students $10. In 
person only

Noon	 Alternative Dispute Resolution Section
	 “Winning at Sports Arbitration: Life on the 

Frontlines,” Jeff Benz. (MCLE 1.00)* Virtual 
only

	 Construction Law Section
	 “What Every Lawyer Should Know About 

Builder’s Risk Insurance,” Micah Skidmore. 
(MCLE 1.00)* In person only

	 New Member Welcome Lunch. RSVP 
sbush@dallasbar.org 

	 CLE Committee. Virtual only

	 Judiciary Committee. Virtual only

	 Publications Committee. Virtual only

FRIDAY, OCTOBER 10
Noon	 Trial Skills Section
	 Topic Not Yet Available

SATURDAY, OCTOBER 11
Noon	 Community Blood Drive
	 At the Flight of the Monarch event, 2960 

Epic Place, Grand Prairie. Sponsored by the 
DBA Community Involvement Committee 
and Carter BloodCare. Details at www.
carterbloodcare.org.

MONDAY, OCTOBER 13
Noon	 Real Property Law Section
	 Topic Not Yet Available

	 Attorney Wellness Committee. Virtual only

TUESDAY, OCTOBER 14
Noon	 Business Litigation Section
	 “Where’s the Loyalty? Recent 

Developments Regarding Fiduciary Duties 
in Corporations, LLCs, and Partnerships,” 
Prof. Elizabeth Miller. (MCLE 1.00, Ethics 
0.25)* Virtual only

	 Criminal Law Section
	 Topic Not Yet Available

	 Immigration Law Section
	 “Recent Supreme Court Decisions,” Dan 

Gividen. (MCLE 1.00)* In person only

	 Mergers & Acquisitions Section
	 “M&A Insurance: How and When to 

Shift the Risk to Third Parties,” Andrew 
Zimmerman. (MCLE 1.00)*

	 Legal Ethics Committee. Virtual only

5:00 p.m.	Online Evening of Ethics
	 “2025 Evening of Ethics,” Prof. Catherine 

Greene Burnett, Hon. Tina Clinton, 
Kaitlyn Faucett, Hon. Kathryn Pruitt, and 
Coral Wahlen. Free for DBA members; 
non-members: $190. Register online at 
dallasbar.org.  (Ethics 3.00)* Virtual only

5:00 p.m.	 Hearsay Speakeasy 
	 Join fellow DBA members for a social hour 

with drinks and hors d’oeuvres. Password 
found on page 4.

5:30 p.m.	 Legal Ethics Committee
	 “Grow Without the Grind: Expanding Your 

Firm through Acquisition,” Victoria Collier. 
(Ethics 0.50)* In person only

6:00 p.m.	 Dallas LGBT Bar Board of Directors

	 JLTLA Attorney Wellness Program

WEDNESDAY, OCTOBER 15
8:30 a.m.	 Relaunch Program
	 “Legal Recruiter Panel: Build Your Resume 

and LinkedIn Profile.”

Noon	 Energy Law Section
	 “Non-Operator Pitfalls Under Cimarex v. 

Anadarko,” Brandon Durrett. (MCLE 1.00)* 
In person only

	 Health Law Section
	 “‘Tangoing’ with Loper Bright - the First 

Year in Review?” Bill Mateja and Rachel 
Rose. (MCLE 1.00)* In person only

	 Wednesday Workshop
	 “Texas Business Courts in Focus: A Closer 

Look at Year 1 of the Texas Business Court,” 
Mason Parham. (MCLE 1.00)* Virtual only

	 Law in the Schools & Community 
Committee. Virtual only

	 Pro Bono Activities Committee. Virtual only

4:00 p.m.	 LegalLine E-Clinic. Volunteers needed. 
Contact mmejia@dallasbar.org.

THURSDAY, OCTOBER 16
Noon	 Appellate Law Section
	 “Appellate Issues in AI, Cybersecurity, Cloud 

Computing, and eCommerce,” Peter Vogel. 
(MCLE 1.00, Ethics 0.50)* In person only

3:30 p.m.	 DBA Board of Directors

FRIDAY, OCTOBER 17
11:30 a.m.	 DAYL Trial Skills Program

SATURDAY, OCTOBER 18
7:00 p.m.	 DAYL Bolton Ball
	 Tickets at dayl.com. At Vouv Event Space.

MONDAY, OCTOBER 20
Noon	 Government Law Section
	 Topic Not Yet Available

	 Labor & Employment Section
	 “A Panel Discussion on Labor and 

Employment Arbitrations,” Gary Fowler, 
Cecilia Morgan, and Patricia Nolan. (MCLE 
1.00)*

TUESDAY, OCTOBER 21
Noon	 Education Law Section
	 Topic Not Yet Available

	 Franchise & Distribution Law Section
	 “Sealing the Deal: Navigating Franchise 

Mergers and Acquisitions,” Erica Dotras. 
(MCLE 1.00)* Virtual only

	 International Law Section
	 “Emerging Legal Trends in U.S.-Mexico 

Cross-Border Transportation,” Ramon 
Concha and Marissa Rodriguez. (MCLE 
1.00)* Virtual only

	 Community Involvement Committee. Virtual 
only

WEDNESDAY, OCTOBER 22
Noon	 Collaborative Law Section
	 Topic Not Yet Available

4:00 p.m.	 LegalLine E-Clinic. Volunteers needed. 
Contact mmejia@dallasbar.org.

6:00 p.m.	 DBF Evening with Peter Baker and Susan 
Glasser

	 Benefiting the Dallas Bar Foundation. 
Tickets at dallasbarfoundation.org.

THURSDAY, OCTOBER 23
Noon	 Environmental Law Section
	 Topic Not Yet Available

	 Intellectual Property Law Section
	 “The Client Oversees: A Discussion 

with In-House Counsel on Representing 
International Companies Doing Business in 
the U.S.,” Matt Ascosta and Jessica Vittorio. 
(MCLE 1.00)*

	 Minority Participation Committee. Virtual 
only

FRIDAY, OCTOBER 24
Noon	 Pro Bono Awards Celebration
	 Help the Dallas Volunteer Attorney Program 

celebrate Pro Bono! 

MONDAY, OCTOBER 27
Noon	 Science & Technology Law Section
	 “AI Images, Artistic Style, and Trademark 

Law,” Sari Mazzurco. (MCLE 1.00)* Virtual 
only

	
	 Securities Section
	 “Foundations of Fund Counsel Series: Part 

1 – Key Rules and Regulations for Counsel 
Advising Investment Funds and Advisers,” 
Jason Barnes and Stephen Huschka. (MCLE 
1.00, Ethics 0.50)*

TUESDAY, OCTOBER 28
Noon	 Probate, Trusts & Estates Law Section
	 Topic Not Yet Available

WEDNESDAY, OCTOBER 29
No DBA events scheduled

THURSDAY, OCTOBER 30
No DBA events scheduled

FRIDAY, OCTOBER 31
No DBA event scheduled

NATIONAL HISPANIC HERITAGE MONTH
September 15-October 15 is National Hispanic Heritage Month. For information about the Dallas 
Hispanic Bar Association, visit dallashispanicbar.com.
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Calendar October Events Programs in green are Virtual Only programs. All in person programs are at the 
Arts District Mansion unless otherwise noted. Visit www.dallasbar.org for updates.

WEDNESDAY WORKSHOPS 
OCTOBER 1
Noon	 “Border Searches and Digital Devices,” Rob Dunikoski. (MCLE 1.00)*

OCTOBER 15
Noon	 “Texas Business Courts in Focus: A Closer Look at Year 1 of the Texas Business Court,” Mason Parham. 

(MCLE 1.00)* Virtual only

If special arrangements are required for a person with disabilities to attend a particular seminar, please contact Alicia Hernandez at (214) 220-7401 
as soon as possible and no later than two business days before the seminar.

All Continuing Legal Education Programs Co-Sponsored by the DALLAS BAR FOUNDATION.

*For confirmation of State Bar of Texas MCLE approval, please call the DBA office at (214) 220-7447.

Mark Your Calendar!
DBA Annual Meeting

Thursday, November 6, 4:00 p.m.

DBA Awards Program & Luncheon 
Friday, November 21, Noon

More information to come.
Stay up-to-date at www.dallasbar.org.

RENEW YOUR MEMBERSHIP DUES

Renew TODAY in order to continue receiving all your member benefits 
including access to FREE online CLE programs.  

Go online now and click on My DBA to log in to check your status and 
renew your Membership! 

Thank you for your support of the Dallas Bar Association!
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Last month I discussed how mentoring matters. Part of 
mentoring is allowing mentees the opportunity to demon-
strate their talents and skills in the big chair.  Thus, this 
month, Skyler Arbuckle, my final formal mentee, takes the 
reins of the President’s column.

———

Some attorneys aim to leave their legacies in courtrooms, 
case law, boardrooms, or monumental deals. My mentor’s 
impact reaches far beyond her innumerable professional tri-
umphs and accolades. Her legacy also lives in nurturing dis-
cussions, enduring encouragement, and countless moments 
of wisdom shared with those fortunate enough to learn from 
her. As an undergraduate, I experienced the power of men-
torship through my first mentor, Dr. Tamra Henry. Inspired 
by that experience, I entered law school seeking an attorney 
mentor whose career I aspired to emulate. An attorney with 
whose poise and gravitas demanded the respect of her peers, 
and whose legal mastery positioned her as an authority in 
her practice area. With that goal, I sought Vicki Blanton.

I first came to know Vicki through our shared bonds of 
our law school and sorority affiliations. But as I had the priv-
ilege of getting to know her personally, I quickly saw in her 
the very essence of the attorney I hoped to become. Vicki 
is a poised, principled, and deeply compassionate attorney 
guided by her southern upbringing and values. Through 
countless phone calls, coffee chats, and dinners, Vicki has 
shaped both my professional and personal growth, from law 
school to practice. It was through her that I first understood 
mentorship as a multifaceted gift: a coach, a champion, and 
a confidant. As she often says, it’s rare to find all three qual-
ities in one mentor. And yet, in Vicki, I did. She’s been my 
coach, transmitting the practical guidance, unwritten rules, 
and hard-earned lessons needed to excel in this profession. 
She has been my champion, advocating for me in rooms I 
could not enter and standing behind me with unwavering 
belief. And, she’s been my confidant, creating a safe space 
where I could lay down my anxieties, setbacks, and uncer-
tainties without fear of judgment. To be mentored by Vicki 
is to be deeply seen and steadily supported. 

Mentorship at its best is never confined to a single rela-
tionship. It becomes a legacy shared across generations. 
The most impactful mentors leave behind a trail of wisdom, 
strength, and generosity that continues to shape others long 
after direct guidance ends. These mentors are admired not 

only for their professional expertise but for the grace and 
integrity with which they carry themselves. Whether offer-
ing a word of support or helping young professionals navi-
gate career-defining decisions, their influence is both far-
reaching and deeply personal. Their impact is woven into 
the careers of countless attorneys who carry those lessons 
forward in their own practices. 

At its most powerful, mentorship creates a ripple effect 
of success and purpose. For as each mentor strives to attain 
their own goals and success, their mentee follows with admi-
ration, inspired by achievements already realized and hope-
ful for the possibilities that lie ahead. The lessons a men-
tor imparts don’t simply pass from one mentee to the next. 
They evolve, multiply, and deepen as each mentee becomes 
a mentor in their own right. Each mentor’s advice is shaped 
by new experiences, values are strengthened through new 
perspectives, and encouragement is carried forward. The 
legacy of a great mentor doesn’t end with one person. It 
continues through every individual they’ve guided, each 
one carrying forward not only their wisdom but also their 
example. The drive to excel and contribute meaningfully to 
the profession is often fueled by the remarkable influence of 
those powerhouses who came before.

Benefiting from mentorship is not just a gift—it’s a 
responsibility. Each of us who has benefited from the guid-
ance of a mentor stands as a link in a much longer chain. 
The true measure of legacy isn’t found solely in what we 
accomplish, but in who we help others become.

Exceptional mentors challenge us to look beyond our 
own achievements and ask: Who are we lifting? Who are we 
guiding? Who are we investing in? These mentors remind us 
that mentorship is a form of stewardship. It’s an investment 
in the future of our profession; one conversation, one word 
of encouragement, and one act of belief at a time.

Though still early in my journey, I strive to pass on the 
lessons and advice my mentors have shared with me, offer-
ing support, perspective, and encouragement wherever I 
can. I look forward to one day stepping more fully into the 
role of mentor, carrying forward the values and examples 
that have shaped my own path. To those mentors who have 
shaped our journeys with wisdom, support, and intention: 
thank you. Your example inspires us to pay it forward with 
the same care and purpose. 

 Hearsay Password: This month’s password is to name your 
mentor or mentee.

 
Vicki and Skyler
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President’s Column

The Measure of a Mentor
BY VICKI D. BLANTON

 

TLAP provides confidential help for lawyers, 
law students, and judges who have problems 
with substance abuse and/or mental health 
issues. In addition, TLAP offers many helpful 
resources, including: 
 
 
 Live Ethics CLE presentations 
 TLAP Newsletter 
 Request of specific educational materials 
 1-1, group telephone calls on topics 
 Friday noon AA telephone meeting  

1-800-393-0640, code 6767456 

Find out more at 
www.tlaphelps.org 
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A speeding car runs a red light 
and collides with a commercial truck. 
The plaintiff holds the truck driver 
accountable. However, dashcam foot-
age provides a different account: clear 
footage of the truck’s green light and 
full stop just before impact. In today’s 
litigation landscape, this type of visual 
evidence is no longer a bonus—it is a 
necessity. 

The Technology: What It Is 
and Why It Matters

Telematics and dashcams are 
quickly becoming standard features 
in personal and commercial vehicles. 
A dashcam is a windshield-mounted 
camera that captures video footage of 
the vehicle’s surroundings. Telematics 
refers to a broader category of digital 
information gathered from a vehicle’s 
internal systems, such as GPS location, 
speed, braking, acceleration, and more. 
Some systems combine both video and 
telematics to provide a comprehensive, 
real-time account of driver behavior 
and road events.

This technology has been adopted 
in commercial settings such as truck-
ing, fleets, rideshare services, and 
delivery vehicles to improve safety, 
reduce risk, and streamline claims han-
dling. However, it is also increasingly 
making its way into litigation files, 
allowing counsel to move beyond trad-
ing “he said, she said” allegations.

The Impact: How It Shapes 
Litigation

Visual and telematics data can trans-
form case strategy from the moment a 
claim is filed. Pre-suit, this evidence 
allows insurers and attorneys to assess 
fault early in the process, potentially 
resolving claims before litigation 
begins. During discovery, it guides tar-
geted requests and identifies incon-
sistencies in opposing narratives. In 
motion practice, it can support dispos-
itive motions by providing objective, 
time-stamped evidence. And in trial, it 
can mean the difference between pre-
vailing and losing: Compelling video 
or black box data can often outweigh 
witness testimony.

The Challenge: Use It or 
Lose It

This power comes with a caveat: 
Dashcam and telematics data are often 
short-lived. Many dashcams overwrite 
footage every few days, and telemat-
ics logs may only retain data for 30–60 
days unless downloaded. This means 
delays can be costly. Attorneys must 
act quickly to request and preserve this 
evidence. The risk of spoliation is real, 
and courts are becoming increasingly 
unforgiving when critical evidence is 
lost due to inaction or ignorance. 

Data-driven evidence isn’t the 
future; it is the present. For litigators, 
understanding how to harness it from 
day one is no longer optional. 

Legal Pitfalls and Best 
Practices

Dashcams and telematics can show 
exactly what occurred during an acci-
dent. Knowing this, it should be every 
attorney’s best practice to acquire the 
footage or data as soon as possible. 
Spoliation applies to dashcams and 
telematics just as it does to other forms 
of evidence. These types of data can be 
easily lost or overwritten. 

For example, a standard dashcam 
typically records until its storage capac-
ity is full, after which the oldest videos 
are deleted to make space for new ones. 
Moreover, recording capacity varies 
from vehicle to vehicle—a 256 GB 
dashcam, for instance, may only store 
10–20 hours of footage. Combined with 
long routes, this limitation can lead to 
the loss of critical evidence.

The fragility and importance of this 
evidence should encourage all attor-
neys to preserve its credibility, so it 
remains admissible in court. A key 
best practice is to maintain a well-
documented and clear chain of cus-
tody, demonstrating that the data has 
been securely handled and protected 
from tampering. Encrypting the data or 
applying a digital watermark can add 
an additional layer of security to pre-
serve its integrity.

Practical Tips for Every Player
The use of dashcams and telematics 

should be standard practice. Clients—
particularly commercial vehicle drivers—

should be encouraged to install a dashcam 
with included telematics. This can pro-
vide protection against false or frivolous 
claims, reduce insurance premiums, and 
improve safety for all drivers on the road.

Whether representing plaintiffs or 
defendants, attorneys should make it 
standard practice to obtain and preserve 
relevant data as soon as possible to avoid 
the deletion of potentially case-making 
(or case-breaking) evidence. It is highly 
recommended to send evidence pres-
ervation letters to the correct parties 
to prevent the loss of data. It is also in 
every attorney’s best interest to verify 
the authenticity of the data by maintain-
ing a solid chain of custody; data that has 
been tampered with will not meet evi-
dentiary standards.

Conclusion: A Core Litigation 
Tool

The utilization of dashcams and 
telematics has become essential in mod-
ern litigation because they are such a crit-
ical evidentiary tool in our ever-evolving 
data-driven age. The acquisition of this 
type of evidence is no longer optional. 
As a result, the two major questions every 
attorney should ask at the start of every 
case are “Was there any footage?” and 
“Where can we download it?”� HN

Mike H. Bassett is the Founder of The Bassett Firm. He can 
be reached at mike@thebassettfirm.com. Katie Greathouse 
and John Delgado-Rader are law clerks at the firm and 
can be reached at kgreathouse@thebassettfirm.com and 
jdelgadorader@thebassettfirm.com, respectively.
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No. It is not, even though the ques-
tion can be answered with a “Yes” or 
“No.” Why not? 

First, some first-hand experience. I 
was watching a Dallas criminal trial. 
The prosecutor was questioning the 
victim of an armed assault, trying to 
elicit that the victim was in his house 
behind a screen door when the defen-
dant came onto the porch, gun in 
hand, and, therefore, did not shoot in 
self-defense.

The DA: “Were you inside your 
house behind the screen door when the 
defendant stepped onto the porch with 
a gun?” A “leading” objection was sus-
tained. After several unsuccessful tries 
to elicit the desired testimony, the pros-
ecutor asked, “State whether or not you 
were inside your house when the defen-

dant approached with a gun in hand.” 
The witness answered, “Yes.” Leading 
objection sustained. Frustrated, the 
judge said to the witness, “Listen to the 
question. You cannot answer yes or no. 
You must state the facts.” The witness 
brightened and then answered that he 
was in his house behind his screen door 
when the defendant stepped onto the 
porch with a gun. The examination 
then continued. What was going on? 

Texas Rule of Evidence 611(c) for-
bids leading questions on direct exami-
nation except as necessary to develop 
the testimony. The rule prevents the 
examining lawyer from singing the wit-
ness’ song. But the rule does not define 
“leading.” Nevertheless, it is accepted 
that open-ended “reporters’ ques-
tions”–who, what, where, when, how, 
why, which, and describe—are rarely 
leading because they do not suggest an 

answer and cannot be answered yes or 
no. Whereas, questions that state facts 
and merely ask the witness to agree 
are leading. This dichotomy has led to 
the erroneous belief that all questions 
answerable with a yes or no are leading. 
This view would bar any questions that 
begin with “Are,” Did,” “Were,” “Do,” 
“Was,” “Could,” etc., regardless of their 
suggestiveness. And this has led to the 
use of what I call “the leading question 
runaround technique” used success-
fully by the prosecutor, “State the facts 
whether or not.” Were it so simple.

What is a leading question is found 
in the Texas common law. It makes 
clear that the form of the question does 
not determine whether it is leading. In 
Able v. Sparks, 6 Tex. 349, 351 (1851), 
the court held, “The rule [against lead-
ing on direct] must have a reasonable 
construction. It does not exclude ques-
tions . . . designed . . . only of leading 
the mind of the witness to the subject 
of inquiry. . . [For example,] [i]n cases 
of conversations, admissions or agree-
ments, the examiner may draw the wit-
ness’ attention to the subject, occa-
sion, time, place and person, and ask 
whether such person said anything on 
the subject, and what he did say.”

Thus, questions that call for a yes or 
no response are not leading if they do 
not suggest a material fact. “Did you go 
to Tom’s birthday party?” is not leading. 
(It may improperly assume a fact not in 
evidence if there is no evidence that 
Tom had a party.) Some might argue 
that the question suggests that the wit-
ness went to the party, but this is not the 
degree of suggestiveness Texas common 
law views as improper. The question 

simply directs the witness’ attention to 
the (previously mentioned) party and 
asks if the witness attended. There are 
three possible answers (yes, no, and I 
don’t remember) and the question does 
not suggest one over the others. 

Asking the same question using 
the runaround technique is unneces-
sary, if not downright silly. There is no 
difference in terms of suggestiveness 
between, “Did you go to the party?” and 
“State whether or not you went to the 
party.” 

It is also wrong to believe that any 
question that uses the runaround tech-
nique cannot be leading. They can be 
highly suggestive. In Lott v. King, 15 
S.W. 231 (Tex. 1891), the following 
was held to be improperly suggestive, 
“State whether or not you ever had 
any business transaction with Barnes 
Parker in which he paid you the sum of 
five hundred dollars.” A major factor in 
gauging the “leadingness” of runaround 
questions is how many material facts 
they contain (suggest).

So, “Is this a leading question?” 
is not because it does not suggest the 
answer, and the prosecutor’s “State 
whether or not” question was leading 
despite not being answerable with a yes 
or no because it contained too many 
facts material to the prosecutor’s case. 

For an in-depth analysis of the treat-
ment of leading questions in Texas, see, 
Frederick C. Moss, Beyond the Fringe: 
Apocryphal Rules of Evidence in Texas, 
43 Baylor L. Rev. 701 (1991).� HN

Fred C. Moss, Professor (Emeritus), retired from teaching at the 
S.M.U. Dedman School of Law in 2009. He can be reached at 
fmoss@smu.edu.
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In the context of the sale of a private 
company, it is crucial to understand the 
application and impact of Section 280G 
of the Internal Revenue Code.

Section 280G, often referred to as 
the “Golden Parachute” rule, imposes 
significant tax penalties on certain com-
pensation payments made in connection 
with a change in control of a corporation. 
Understanding and addressing the require-
ments of Section 280G is crucial for 
private companies and their acquirers to 
ensure tax-efficient transactions.

Overview of Golden 
Parachute Rules

Golden Parachute payments to a dis-
qualified individual that exceed a “safe 
harbor” limit could trigger significant tax 
consequences to both the individual and 
the corporation. Depending on the cir-
cumstances and the number of individuals 
affected, the cost to the corporation and the 

disqualified individuals could be substantial.
Golden Parachute payments may 

include severance payments, deal bonuses, 
accelerated vesting and payment of equity 
awards (such as stock options, restricted 
stock or profits interests), and fringe benefits.

The “safe harbor” limit that determines 
whether the company or individuals will be 
impacted by the Golden Parachute rules is 
equal to three times the disqualified indi-
vidual’s Base Amount. An individual’s Base 
Amount is calculated as the average of tax-
able compensation earned over the five 
most recent calendar years ending before 
the calendar year containing the CIC date. 

When a disqualified individual receives 
payments exceeding the “safe harbor” 
limit, the Golden Parachute rules impose a 
20 percent excise tax on the individual and 
disallow a deduction to the corporation for 
a portion of the parachute payments. 

Determining Who is a 
Disqualified Individual

Section 280G applies to “Disqualified 

Individuals,” as defined in the regulations. 
The DI population includes anyone per-
forming personal services for a corporation 
as an employee or independent contractor, 
who is (i) an officer, (ii) a 1 percent share-
holder, or (iii) in the top 1 percent of service 
providers when ranked by compensation. 

Identifying these individuals is impor-
tant for compliance with Section 280G, 
to determine which payments may be sub-
ject to the Golden Parachute rules. It is 
important that companies work with legal 
counsel to ensure all potential DIs are 
identified. However, to the extent some-
one identified as a DI is not subject to U.S. 
individual income tax, and their compen-
sation is not deducted on a U.S. tax return, 
they may in many cases be excluded from 
the calculations.

Change in Control 
A “Change in Control” (CIC) event 

typically refers to a significant shift in the 
ownership or board structure of a corporation. 
The regulations under Section 280G define 
CIC, and companies should work with legal 
counsel to determine whether any given 
transaction constitutes a CIC under Section 
280G. Section 280G does NOT apply to 
corporations that would otherwise qualify 
as S-corps, to non-profit entities, or to non-
corporate entities (such as partnerships or 
LLCs that are taxed as partnerships).

Shareholder Vote (Cleansing 
Vote)

For private companies, one way to 
eliminate these adverse tax consequences 
of Section 280G is a “cleansing vote.” This 
process involves the impacted executive 
executing a waiver, pursuant to which they 
agree to forego all payments that exceed his or 
her safe harbor limit. The payments may only 
be made if they are subsequently approved by 

at least 75 percent of the shareholders who 
are entitled to vote on the matter. If the 
shareholders approve the “excess parachute 
payments,” adverse tax consequences of 
Section 280G are eliminated. 

This shareholder approval mechanism 
is an important tool that allows private 
companies to ensure that both the company 
and its individuals are not unduly burdened 
by the provisions of Section 280G. Thus, it 
is important that the company determine 
the DIs as well as the payments that may be 
subject to Section 280G so that any otherwise 
applicable negative tax consequences may be 
neutralized.

Conclusion
While Section 280G can have major 

implications in the context of a corporate 
transaction, utilizing the shareholder 
vote procedure for a private company is 
necessary to eliminate the negative impacts 
of 280G. Proper planning and adherence 
to the regulations are essential to avoid the 
adverse outcomes that can arise through 
noncompliance.

In the event certain executives choose not 
to subject their excess payments to a cleansing 
vote, additional mitigation approaches could 
be employed, such as performing a valuation 
of non-compete agreements, conducting 
reasonable compensation analyses, and/
or engaging in base amount planning to 
increase the executive’s safe harbor amount 
and thereby reduce the amount potentially 
subject to the excise tax and lost deduction. 

Whether going through the shareholder 
vote process or seeking to mitigate the 
implications of Section 280G through other 
approaches, it is important for companies to 
obtain the advice of competent professionals 
to assist with the application of 280G.� HN

James Deets and Vance Yudell are Senior Directors at Alvarez & 
Marsal in Dallas. They can be reached at jdeets@alvarezandmarsal.
com and vyudell@alvarezandmarsal.com, respectively. 
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Every trial lawyer brings their toolbox 
full of tips and tricks to deploy when the 
moment arrives. This article will explore 
the often overlooked and misunderstood 
tool every trial lawyer should add to 
their toolbox (or dust off and have at the 
ready): Texas Rule of Evidence 106. 

TRE 106. Remainder of or Related 
Writings or Recorded Statements

If a party introduces all or part of 
a writing or recorded statement, an 
adverse party may introduce, at that 
time, any other part—or any other 
writing or recorded statement—that 
in fairness ought to be considered at 
the same time. “Writing or recorded 
statement” includes depositions. 
Tex. R. Evid. 106.
The rule has two basic considerations: 

(1) the danger that the material may 
be made misleading by being taken 
out of context, and (2) the inadequacy 

of a delayed repair. Jones v. Colley, 820 
S.W.2d 863, 866 (Tex. App.—Texarkana 
1991, writ denied). It does not mean 
that an entire writing or recording is 
admissible for the sole reason that a party 
has offered a portion of it, but rather 
it permits the admission of only those 
additional portions necessary to explain 
the admitted portion or put it in context 
to avoid misleading the trier of fact, or to 
ensure a fair and impartial understanding 
of the admitted portion. The bottom line 
is fairness, and what good trial lawyer 
doesn’t love arguing “fair is fair?”

Rule 106 often gets confused with 
the doctrine of optional completeness—
codified under Texas Rule of Evidence 
107—which applies when a party 
offers into evidence only the portion 
of a writing, document, statement, 
conversation, or transaction favorable 
to its case, but admission of additional 
evidence is needed to counteract the harm 
done by an incomplete presentation. See 
Tex. R. Evid. 107. However, even under 

the doctrine of optional completeness, 
presentation of the completed statement 
might not get the job done when you 
must wait to do so during your case in 
chief or during cross-examination. This 
would otherwise be an invasion of the 
proponent’s case in chief. See  Goode 
and Wellborn, 1  Texas Practice: Guide 
to the Texas Rules of Evidence § 106.1 
(fourth edition)

Key to understanding the strength 
of Texas Rule of Evidence 106 is to 
understand that it avoids the pitfalls 
of the common-law approach—found 
in Rule 107—by guaranteeing the 
presentation of a writing or recorded 
statement. In short, it allows you to 
usurp the proponent’s case in chief. This 
can be done through the witness on 
the stand, or in the case of a deposition 
transcript you can read and show the 
jury the clarifying statement.

Rules 106  and  107  operate together 
to admit any type of evidence—acts, 
declarations, oral conversations, writings, 
or recorded statements—that should in 
fairness be considered when a portion has 
been offered by the opponent. Rule 106 is 
narrower, applying only to written or recorded 
statements, and permits the opposing party 
to offer the remainder at the same time that 
the proponent offers only a portion of a 
written or recorded statement. In contrast, 
to comply with Rule 107 and the common 
law doctrine of optional completeness, the 
opponent must wait to offer the remainder 
evidence for other acts and oral statements 
either on cross-examination or in its own 
case in chief. 

Perhaps the most powerful feature 
of Rule 106 is its ability to override 
other exclusionary doctrines—hearsay, 

the best-evidence rule, or the personal 
knowledge requirement—when fairness 
requires that a clarifying statement 
be considered at the same time.  See 
Tex. R. Evid. 106. The underlying 
rationale is that presenting the 
remainder of the writing or recorded 
statement ensures the jury receives 
the full context, thereby neutralizing 
any misleading impression created by 
introducing only one portion. See Roman 
v. State,  503 S.W.2d 252, 253 (Tex. 
Crim. App. 1974). The  Roman  case 
construes  Article 38.24 of the Texas 
Code of Criminal Procedure  which in 
part is the predecessor to Rule 106. The 
possibilities are endless. Did the other 
side read a portion of a deposition out of 
context? Is there another letter or email 
that gives a fuller picture? 

While Rule 106 is a powerful tool, 
it must be remembered that the power 
ultimately lies with the trial court 
judge and is a permissive grant, not a 
requirement. See Gilmore v. State, 744 
S.W.2d 630, 631 (Tex. App.—Dallas 
1987, pet. ref ’d). Whether it’s an 
excluded portion of an adversary’s expert 
report containing hearsay beneficial 
to your case or a redacted version of a 
confession that leaves out exculpatory 
statements, slip the ace out of your sleeve 
and zealously advocate that fairness 
requires you to take over your opponent’s 
case-in-chief and allow the admission of 
the remainder of evidence. After all, it’s 
about fairness, Judge…� HN

Aaron J. Burke is a Founding Partner at Burke Bogdanowicz 
PLLC and Jeremy T. Tufnell is an Associate at the firm. They 
can be reached at aaron@burkebog.com and jtufnell@
burkebog.com, respectively.

BY AARON J. BURKE 
AND JEREMY T. TUFNELL
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Our world has changed in so many 
fundamental ways since 2020. Those 
changes are showing up in the atti-
tudes of jurors. With the jurors chang-
ing, how trial lawyers try cases must 
change. From my pre- and post-pan-
demic trial experience, I can tell you 
that the rules by which we previously 
tried cases do not work anymore. It is 
time to break the rules and win civil 
trials. 

Old Rule #1 – Juror Demographics 
Matter. No, they do not. We used to 
think a juror’s demographics were a 

shortcut for a person’s life experience. 
Their race, their gender, their job. 
Not anymore. In recent trials, I have 
seen jurors whose demographics sug-
gested one outcome deliver exactly 
the opposite. Pre-pandemic, I would 
often rely on demographic assumptions 
when making jury selection decisions. 
Post-pandemic, I have learned that 
jurors who seem unfavorable on paper 
can become your strongest advocates, 
while those with “perfect” demograph-
ics may work against you.  

Old Rule #2 – Jurors Trust 
Experts. No, they trust themselves. 
The pandemic and our current political 

climate have produced jurors who only 
trust themselves and who they perceive 
to be reliable sources. Expert witnesses 
need to give the appellate court what it 
needs. You need to give the jury what 
they need—and it isn’t more science. 
Jurors are not stupid. They should be 
empowered with scientific knowledge. 
But also give the jury the human fac-
tors and commonplace motivations 
that win the case for your side. 

Old Rule #3 – Speed Kills. No. Put 
the pedal to the metal! We consume 
information in bits and clips. A reel is 
worth a thousand words. Jurors want 
the information, and they want it now. 
Call only the witnesses the jury needs 
(always fewer than you think). Cut 
down your depo clips. Do short, suc-
cinct, and powerful directs and crosses 
of expert witnesses. You are not mov-
ing too fast for jurors. 

Old Rule #4 – Demonstratives 
are Made at Trial. Nope. Visuals are 
everything, and you must have a visual 
strategy for your entire case. You must 
have visuals for your key points at trial 
made well before trial. Pictures and 
PowerPoint are not enough. In a pre-
pandemic trial, I had pictures on paper 
of the surgical instrument at issue. 
The defendant had the instrument. 
In my post-pandemic med mal trial, I 
had pictures; I had models; I had the 
instruments. The defendant did not. 
You cannot decide mid-trial that you 
want a detailed visual. And your hand 
drawing of it on a paper tablet will not 
work. Plan your visual strategy from 
the beginning of your case. 

Old Rule #5 – Preponderance is 
the Standard. Only legally. To win a 

civil trial, you must present beyond-
a-reasonable-doubt-caliber evidence. 
Preponderance allows the jurors to 
give the other side the benefit of the 
doubt. Preponderance allows experts 
to get away with “judgment calls.” You 
don’t need to just get across the goal 
line. You need to run the ball through 
the end zone and hand it to a fan in the 
stands. In a pre-pandemic car wreck 
case, I did not call the police officer 
to testify; the police report said what 
I needed. I lost. In a post-pandemic 
car wreck, I called the police officer 
(by Zoom), even though the police 
report said what I needed. I won. The 
injuries were the same. The venue was 
the same. The parties were similar. 
The only thing I changed was to drive 
home liability by calling the officer. 
Just admitting the report? That is pre-
ponderance. Admitting the report and 
calling the officer? That is so much 
more. And, it is a winning strategy. 

With the old rules in doubt, here 
are some new rules to help you win 
your case:

New Rule #1 – Pick Jurors by 
What They Say.

New Rule #2 – Jurors Need 
Motivation Not Education.

New Rule #3 – Momentum is Your 
Friend.

New Rule #4 – Start Your Visual 
Strategy When You File Your Case.

New Rule #5 – Prove Your Case at 
Trial Beyond a Reasonable Doubt.

With these new rules, I wish you suc-
cess and a few more trial victories!� HN

Andy Jones is a Partner at Sawicki Law. He can be reached at 
ajones@sawickilawfirm.com.

BY ANDY JONES

Breaking the Rules: The New Way to Win Civil Trials
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William Butler Yeats once 
advised, “Think like a wise man but 
communicate in the language of the 
people.” Although this adage applies 
just as much to attorneys conducting 
voir dire, many lawyers neither think 
wisely nor effectively communicate 
with modern juries. 

First, lawyers often fail to think 
wisely during voir dire because they 
approach the process using shortcuts. 
For example, when making decisions on 
strikes, they often start with mistaken 
assumptions of jurors’ attitudes based 
on superficial demographic profiles 
(e.g., age, gender, race, and occupation) 
and surface-level assumptions (e.g., 
media consumption, economic status, 
and appearance). Drawing these sorts 
of conclusions oversimplifies complex 
decision-making. 

Instead, the modern approach 
to jury selection recognizes that the 
panel consists of distinct individuals 
who will be favorable, unfavorable, 
or neutral based on their individual 
life experiences, not the lawyer’s 
assumptions. Even a lawyer who has 
the significant benefit of conducting 
a mock trial to identify broad patterns 
of juror profiles still needs to focus on 
learning each juror’s individual story 
during voir dire. 

Lawyers also do not think wisely 
when they fail to realize that jurors 
fall into two distinct information-
processing groups: digital natives 
and digital immigrants. Unlike 
demographic assumptions, the digital 
divide reflects a difference in analyzing 

information, not a stereotype. Digital 
natives (those from the Millennial and 
Gen Z generations) were born in 1980 
or later. They grew up with technology 
and are fluent and comfortable with 
it. That is why they are referred to as 
digital natives. This group makes up 50 
percent of the jury pool.

The second group, known as digi-
tal immigrants (members of the Silent 
Generation, Baby Boomers, and Gen 
X), consists of people who were born 
before 1980 and adapted to technol-
ogy later in life but keep one foot in 
the past. For example, a digital immi-
grant might find it standard to print an 
important email, an additional step that 
a digitally fluent native would consider 
odd. 

This divide between those who 
adapted to digital technology as adults 
versus those who have used it since 
childhood significantly impacts how 
jurors process information and respond 
to questioning. 

For example, digital immigrants 
like information to be presented in 
chronological order, while natives are 
comfortable with a non-linear pre-
sentation. Unlike immigrants, natives 
favor pictures over text. They also like 
fast-paced information and form quick 
judgments. Digital natives also mistak-
enly think they can multitask. On the 
other hand, both digital immigrants and 
natives share a common love for stories 
that have an emotional hook. 

Given these insights, how does one 
reach both groups? First, one needs to 
start strong. The axiom that there is no 
second chance to make a first impres-
sion applies when trying to connect 

with digital immigrants but even more 
so with digital natives. Therefore, 
speak with confidence and sincerity. 
Then, explain your case chronologi-
cally to connect with digital immi-
grants, while layering this explanation 
with images and continuing to use visu-
als when asking questions to maintain 
native engagement. For example, when 
explaining the burden of proof, use a 
demonstrative that visually describes it. 
When asking a scaled question to the 
panel, visually display the question on a 
PowerPoint slide.

Beyond visual engagement, con-
sider what interests both groups share. 
Natives and immigrants both value a 
compelling story that has an emotional 
hook. Can you explain why the jury 
should care about your case? 

In addition, in telling your story, 
take advantage of confirmation bias 
with both groups by getting your themes 
out early. Confirmation bias is the pro-
cess where, once the brain forms an 
opinion, it will look for evidence to 
support that opinion and discount evi-
dence that discredits that opinion. Use 
powerful themes to your advantage.

That said, effective communication 
requires more than a strong theme pre-
sentation. No matter how wise you think 
you are, consider that digital natives and 

immigrants alike seek cognitive ease 
through simple language. Shakespeare 
himself understood the power of simple 
language, using one- and two-syllable 
words to explain one of life’s most pro-
found dilemmas in Hamlet: “To be or not 
to be, that is the question.” Simple lan-
guage carries complex ideas across any 
generational divide.

Finally, listen. As Ernest Hemingway 
observed, “When people talk, listen 
completely. Don’t be thinking what 
you’re going to say. Most people never 
listen.” The modern voir dire is based 
not on superficial stereotypes but on 
communicating effectively with digital 
immigrants and natives and learning 
about the individual life experiences 
that will affect how a juror views your 
case. The key to listening is to show 
empathy for jurors’ opinions, even if 
you disagree with them. By valuing 
what they have to say, you will learn 
their biases and encourage others to 
engage with you. 

Attorneys who can master this 
dual approach of wise thinking and 
communicating in the language of jurors 
will connect with jurors whom their less 
prepared opponents will never reach.�HN

Shane Read, of Shane Read LLC, may be reached at shane@
shaneread.com.

BY SHANE READ

Lost in Translation: Why Voir Dire Fails with Modern Juries

Focus Tort & Insurance Practice/Trial SKills

W W W . T H O M A S R O N E Y L L C . C O M

Intellectual property
Commercial damages/lost profits
Business valuations

Personal injury
Wrongful termination
Intellectual property

When you need a number 
call our number

214.665.9458

D A M A G E S

Free CLE All Year: Access 450+ live, hybrid, and
virtual CLE programs at no cost.

Free On-Demand CLE: Stream 15 hours of CLE
anytime, anywhere.

Boost Your Resume: Advance your career with
leadership programs and our online career center.

Get Published & Present: Share your expertise in
Headnotes or on the CLE stage.

Grow Your Network: Connect at events, in
sections, and on committees.

Gain Referrals: Join the Lawyer Referral Service
for just $100/year.

Serve & Shine: Volunteer with DVAP, LegalLine,
Mock Trial, and more.



October  2025  Dal las  Bar  Assoc ia t ion  l   Headnotes   17



18  Headnotes   l   Dal las  Bar  Assoc ia t ion  October  2025

The Texas Legislature passed 
Subchapter C of Chapter 151 of the 
Texas Insurance Code, the Texas Anti-
Indemnity Act (TAIA), effective January 
1, 2012, which applies exclusively to 
“construction contracts,” as that term is 
defined in the statute. Section 151.102 
of the TAIA voids indemnity provisions 
to the extent they require an indemni-
tor to defend or indemnify an indemni-
tee for the indemnitee’s own negligence 
or fault. Unlike previous anti-indemnity 
statutes, such as the Texas Oilfield Anti-
Indemnity Act, the TAIA also expressly 
prohibits additional insured coverage, 
“the scope of which is prohibited under 
[Section 151.102].” 

Before the TAIA, a Commercial 
General Liability (CGL) carrier’s duty 
to defend a party seeking additional 
insured coverage was determined by two 
questions: (1) Is the party an additional 
insured under the policy based on the 

additional insured requirements in the 
construction contract and the provi-
sions in the insurance policy addressing 
additional insured status; and (2) If so, 
is there even a single allegation in the 
pleading that potentially states a claim 
covered under the policy? If the answer 
to both questions was “yes,” the CGL car-
rier owed the additional insured a defense 
against the entire lawsuit.

After the passage of the TAIA, with its 
prohibition on “additional insured” cov-
erage for the additional insured/indemni-
tee’s own fault, many insurers argued that 
rather than having to defend the entire 
lawsuit if there was a single covered alle-
gation, they were now entirely relieved of 
their duty to defend (even covered allega-
tions) if there was a single allegation for 
which providing a defense or indemnity 
would violate the TAIA. 

Until recently, there was little guid-
ing case law to resolve this recurring 
dispute. A recent series of Texas federal 
district court cases has clarified the issue. 
A uniform approach emerges from these 

cases where courts first evaluate whether 
the contractual indemnity and addi-
tional insured provisions comply with 
the TAIA. If they do, courts readily find a 
duty to defend the entire suit, despite any 
allegations of the additional insured’s own 
fault for which, standing alone, a defense 
would be prohibited under the TAIA. 

The first of these cases, BNSF Railway 
Co. v. Jones Lang Lasalle Americas, Inc. 
(N.D. Tex. Feb. 24, 2022), was not an addi-
tional insured case. But the court expressly 
rejected the indemnitor’s more moder-
ate argument that, because of the TAIA, 
rather than a defense to the entire lawsuit, 
the indemnitor could only owe a defense 
to those claims involving the indemni-
tor’s own negligence. The court disagreed, 
noting that if the underlying complaint 
“includes even one covered claim, the 
insurer must defend the entire suit.” 

In Knife River Corp. – S. v. Zurich 
American Insurance Co. (N.D. Tex. Mar. 
8, 2022), decided a few weeks later, the 
court did not specifically address the issue 
of whether the duty-to-defend applied to 
the “entire lawsuit,” but it established the 
proper order of analysis, evaluating the 
issue of compliance with the TAIA before 
turning to an “eight corners” analysis of 
the allegations in the pleadings. 

In Phoenix Insurance Co. v. Knife River 
Corp. S. (S.D. Tex. July 27, 2023 & Sept. 
11, 2023), the court adopted this same 
order of the analysis. Id. (citing Knife 
River and following that court’s approach 
of “assessing whether insurance policy 
violated TAIA prior to conducting the 
duty to defend analysis”). That case tied 
the concepts from BNSF and Knife River 
together, first evaluating whether the 
contract provisions complied with the 

TAIA and, finding that they did, hold-
ing there was a duty to defend the entire 
lawsuit in face of mixed allegations of 
both the indemnitor’s and indemnitee’s 
negligence. 

At first glance, the most recent case, 
Allied World Assurance Co. (U.S.) Inc. 
v. Acadia Insurance Co. (E.D. Tex. Sept 
9, 2024), would seem to contradict the 
cases above and revive the argument 
that a single allegation of the indemni-
tee’s negligence excuses the additional 
insurer from its defense obligation. The 
court appeared to reference an insurer’s 
duty to defend “the entire suit” as a basis 
for holding that there could be no duty 
to defend when there were allegations of 
the additional insured’s fault. But in fact, 
the court conducted the analysis in the 
same order as the cases above, first finding 
the additional insured provision invalid 
because it provided coverage for bodily 
injury “caused, in whole or in part, by” 
the indemnitor’s negligence—meaning 
it expressly provided coverage for bodily 
injury that was also caused in part by the 
indemnitee’s negligence, violating the 
TAIA. 

Considering these recent opinions, gen-
eral contractors working in Texas should 
evaluate the indemnity and insurance pro-
visions of their subcontracts to ensure com-
pliance with the TAIA. They should con-
sider requiring additional insured endorse-
ments that comply with various state 
anti-indemnity acts, like the TAIA, such 
as those the Insurance Services Office has 
recently promulgated.� HN

Travis M. Brown is a Principal at Cokinos and Sam Crecelius 
is an Attorney at the firm. They can be reached at tbrown@
cokinoslaw.com and screcelius@cokinoslaw.com, respectively.

BY TRAVIS M. BROWN 
AND SAM CRECELIUS

Texas Courts Clarify Anti-Indemnity Act’s Reach
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While attending law school, my evi-
dence professor taught that anything can 
be used to refresh a witness’s recollection, 
even a shoe. I imagined one day being 
in trial, exasperated by a witness’s fail-
ure to remember the scripted testimony 
and throwing my shoe at the witness 
to refresh their recollection. Forty-four 
years later, I have yet to throw a shoe. 
But I have found that my professor was 
right. Anything can be used to refresh a 
recollection, and refreshing a recollec-
tion can save the examination, and pos-
sibly the case.

Witnesses struggle to recall events, 
even recent events. Fortunately, life 
leaves little reminders along the way. 
For example, what a person did on a par-
ticular day may be noted in a calendar 
or diary and showing that calendar or 
diary to a witness will help the witness 
to remember details of the day. A time 
entry in a lawyer’s bill will help a lawyer 
to recall what he did on a particular day. 
A resume may help a witness remember 
a job reflected in the resume. And a wit-

ness’s prior deposition may help the wit-
ness remember facts contained in the 
transcript. The refreshing material may 
also trigger memories that go beyond the 
facts reflected by the refreshing material.

A great example of the process of 
refreshing a witness’s recollection was 
demonstrated in a recent trial. The wit-
ness had phone conversations with a 
party the night before a big deal closed, 
but was struggling to recall the details. 
I knew that the witness had those calls 
while driving to a Chicago White Sox 
game. So, I showed the witness his prior 
deposition testimony that he went to a 
White Sox game the night before the clos-
ing. The witness’s memories rushed back 
to him because he associated them with a 
memorable night at the White Sox game. 
The association with the White Sox 
game improved his memory 100 percent 
and the recollection went well beyond 
attending the game.

The right to refresh a witness’s recol-
lection does not come from a rule of evi-
dence. Permitting a witness’s recollection 
to be refreshed is largely within the dis-
cretion of the trial court. Rule 612 of the 

Texas Rules of Evidence provides protec-
tion for the other party when this proce-
dure is used. Under Rule 612, the adverse 
party is entitled to have the writing or 
object produced at trial, to inspect it, to 
cross-examine the witness about it, and 
to introduce as evidence the part that 
relates to the witness’s testimony. Only 
the adverse party has the right to intro-
duce the writing or object. The party 
using a writing or object to refresh the 
witness’s recollection may not introduce 
the writing or object unless it is other-
wise admissible.

The procedure for refreshing recollec-
tion is simple: (1) establish that the wit-
ness previously had a recollection of the 
events; (2) demonstrate that the witness 
does not presently have recollection; 
(3) confirm that the witness believes 
the writing or object will refresh his or 
her recollection; (4) show the witness 
the writing or object; and (5) establish 
that the witness’s recollection has been 
refreshed. At that point, the witness 
will continue testifying to the events, 
including the events that have now been 
recalled aided by the refreshing material. 
Sometimes refreshing a recollection can 
cure an evidentiary problem. For exam-
ple, in

Arthur J. Gallagher & Co. v. Dieterich, 
270 S.W.3d 695, 707 (Tex. App.—Dallas 
2008, no pet.) the plaintiff did not pro-
duce in discovery a summary of his attor-
ney’s fees and the summary was excluded. 
When the plaintiff ’s attorney was testi-
fying to his attorney’s fees, he neverthe-
less attempted to use the fee summary to 

refresh his recollection about the amount 
of the fees, but not as direct evidence. 
The trial court allowed the fee summary 
to be used for that limited purpose and 
the court of appeals affirmed.

While refreshing a recollection may 
be beneficial, the sponsoring attorney 
must carefully evaluate the potential 
adverse consequences flowing from Rule 
612. The writing or object may also con-
tain damaging evidence, which may 
never have come into evidence absent 
Rule 612. A good example would be 
hearsay statements. Furthermore, attor-
ney-client privilege can be waived by 
using privileged materials to refresh rec-
ollection. City of Denison v. Grisham, 
716 S.W.2d 121, 123 (Tex. App.—Dallas 
1986, no writ).

A distinction exists between 
refreshing a witness’s recollection and 
impeaching the witness. When refresh-
ing recollection, the prior statement 
is not admitted; when impeaching the 
witness, the prior statement may be 
admitted if the witness does not admit 
to the inconsistency. A further distinc-
tion exists between refreshing a recol-
lection and admitting a “recorded rec-
ollection,” which is governed by Rule 
803(5) of the Texas Rules of Evidence. 
Understanding these distinctions 
ensures proper use of each procedure 
and avoids evidentiary errors that could 
compromise the case.� HN

Leland C. de la Garza is the Managing Shareholder of Hallett & 
Perrin, P.C. and is board-certified in civil trial law. He may be 
contacted at ldelagarza@hallettperrin.com.

BY LELAND C. DE LA GARZA

Refreshing Witness Recollection, But Hopefully Not With a Shoe
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Emerging technologies, particularly 
artificial intelligence (AI) and autonomous 
systems, are rapidly transforming the 
regulatory and tort landscape. As these tools 
become increasingly integrated into sectors 
such as health care, transportation, and 
consumer products, courts and lawmakers are 
grappling with how to define “reasonable” 
behavior in a world where technology can 
both prevent and cause harm. Nowhere is 
this more evident than in Texas, where the 
recent passage of the Texas Responsible 
Artificial Intelligence Governance Act 
(TRAIGA) marks a significant step in 
regulating AI’s role in society.

Signed into law on June 22, 2025, and 
taking effect on January 1, 2026, TRAIGA 
represents one of the most comprehensive 
state-level efforts to regulate AI. It aims to 
balance the promotion of innovation with 
the protection of consumers and the public. 

Key Provisions of TRAIGA
1. Scope and Applicability: TRAIGA 

applies to both private and public sector 
entities that develop, deploy, or use AI sys-
tems within Texas. However, certain pro-
visions—such as those related to health 
care—apply specifically to governmental 
entities and contractors.

TRAIGA defines “artificial intelligence 
system” to include “any machine-based sys-
tem that, for any explicit or implicit objec-
tive, infers from the inputs the system 
receives how to generate outputs including 
content, decisions, predictions, or recom-
mendations, that can influence physical or 
virtual environments.”

2. Transparency Requirements: The 
Act mandates that organizations deploying 
AI systems provide clear disclosures about 
the use of AI, especially in high-risk con-
texts. For example, if an AI system is used to 
make decisions affecting individuals’ rights 

or access to services, the affected individuals 
must be informed of the AI’s involvement.

3. Risk Assessment and Mitigation: 
Entities are required to conduct risk assess-
ments for AI systems that could significantly 
impact health, safety, or fundamental rights. 
These assessments must identify potential 
harms and outline measures to mitigate 
them. Documentation of these assessments 
must be maintained and made available to 
regulators upon request.

4. Prohibited Practices: TRAIGA 
prohibits (1) Manipulation of Human 
Behavior to Cause Harm or Encourage 
Criminal Activity; (2) Social Scoring to 
the Detriment of a Person/Group Based 
on a Protected Characteristic; (3) Capture 
of Biometric Data without Consent; (4) 
Infringement of a Right Guaranteed under 
the U.S. Constitution; (5) Unlawful 
Discrimination Against a Protected Class; 
and (6) Certain Sexually Explicit Content 
and Child Pornography.  

5. Intent Liability Standard: TRAIGA 
requires proof of intentional misconduct. 
Disparate impact alone is insufficient. 
Instead, TRAIGA requires a specific intent 
to discriminate against individuals based on 
protected characteristics.  

6. Health Care-Specific Provisions: 
TRAIGA imposes additional requirements 
on health care providers using AI. These 
include ensuring that AI tools used in clini-
cal decision-making are subject to rigorous 
validation and that patients are informed 
when AI is involved in their care.

7. Enforcement and Penalties: The 
Act grants enforcement authority to the 
Texas Attorney General, who can investi-
gate violations and impose civil penalties. 
TRAIGA also provides for a private right 
of action in certain cases, allowing individu-
als harmed by non-compliant AI systems to 
seek remedies.

8. Exemptions and Limitations: 
TRAIGA contains exemptions for 

research and development activities, as 
well as for AI systems used solely for inter-
nal business operations that do not impact 
external stakeholders.

The Role of AI in Negligence 
Claims Across Sectors

As use of AI becomes more widespread, 
Texas courts are increasingly confronting 
negligence claims that evaluate the role of 
AI. This is particularly true in the health care 
and transportation sectors. 

Health care professionals are increasingly 
using AI to augment clinical decision-mak-
ing. While AI can potentially improve diag-
noses, treatment, and efficiency, significant 
risks remain including the perpetuation exist-
ing biases in training data, inaccurate diagno-
ses, over-reliance by clinicians, and conflicts 
with patient preferences or values. 

Autonomous vehicles are already operat-
ing on Texas roads. Under the current regula-
tory scheme, these vehicles must comply with 
the same traffic laws as human drivers and be 
equipped with video recording devices. In the 
event of a collision, courts will be tasked with 
evaluating the decision-making algorithms of 
an autonomous vehicle rather than the split-
second decisions human drivers make daily.

Looking Ahead
Courts are increasingly looking to indus-

try standards, regulatory requirements like 
TRAIGA, and the specific capabilities of 
AI systems when determining what consti-
tutes “reasonable” behavior. As technology 
continues to advance, the standard of care 
in negligence claims will likely continue to 
evolve, raising expectations for both indi-
viduals and organizations that develop and 
deploy AI-driven solutions.� HN

Madison Gaona is an Associate at Norton Rose Fulbright US LLP. 
She can be reached at madison.gaona@nortonrosefulbright.com. 

BY MADISON GAONA

TRAIGA is Shaping AI Governance and Negligence Law in Texas
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A powerful team for family law appeals 
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Together, our team provides trusted counsel in the most complex family law matters — from challenging  
appellate cases to high-asset property division, contested custody, and multijurisdictional disputes.

October 2 0 2 5                                                                        Dallas Bar Association   |   Headnotes IIOctober  2025  Dal las  Bar  Assoc ia t ion  l   Headnotes   23



24  Headnotes   l   Dal las  Bar  Assoc ia t ion  October  2025

JOIN NOW & SAVE! Join the Dallas Bar Association. • All the Best Lawyers Call the DBA home!

Recharge and Connect



October  2025  Dal las  Bar  Assoc ia t ion  l   Headnotes   25

JOIN NOW & SAVE! Join the Dallas Bar Association. • All the Best Lawyers Call the DBA home!

DBA MEMBERSHIP

members participate in 

Members

Join today at
Dallasbar.org

11,000+
DBA members come

together to learn, to share, 
to teach, and to advocate 

for the profession.

7,100+
Online Communities

one or more of the DBA online communities.

32Sections
practice areas with

hundreds of opportunities
for networking and
professional development.

Publications

15,000+ attendees at
CLE, networking & social events. 

9,300 attorneys & legal professionals
read Headnotes each month.

2,500 searches per month for attorneys
in the DBA Online Member Directory.

600 CLE hours offered including

40 hours of on
demand CLE.1,900+

members and high school students
participate in the Texas High School
Mock Trial Competition.

Mock Trial

Pro Bono 14,772 hours of pro bono 

1,513 volunteer attorneys.
services by

Savings
$1,000+
estimated savings through
DBA membership. 

Adding value to your career and the profession. 

Why wait?

Founded in 1873, the Dallas Bar
Association is dedicated to the
continuing education of its
11,000 members. Membership
benefits include access to
over 400 FREE in-person and
virtual CLE courses and 15
hours of FREE on-demand CLE
courses each year.

Learn more at DallasBar.org.

THANK YOU FOR VOTING
DALLAS BAR ASSOCIATION
YOUR FIRST CHOICE!

We are honored and proud to be
voted Best CLE Provider in Dallas!

DBA Bench Bar Conference



26  Headnotes   l   Dal las  Bar  Assoc ia t ion  October  2025

When representing an injured client 
in Texas, the venue you choose can have 
a major impact on both the speed and the 
outcome of the case. For smaller personal 
injury matters where the recovery is unlikely 
to exceed $20,000, our Texas Justice of 
the Peace (JP) Courts can be an attractive 
option. These courts, often thought of for 
landlord-tenant or small debt disputes, can 
also hear personal injury claims within their 
jurisdictional limits.

According to available settlement data, 
a substantial percentage of personal injury 
cases in Texas (estimates range from 50 per-
cent to 60 percent) resolve for under $20,000. 
That means many cases could potentially fit 
within the JP court’s jurisdictional cap, mak-
ing it worth examining this venue as a stra-
tegic choice. 

Advantages of Filing in JP 
Court

Faster Trials. In Dallas County, a per-
sonal injury case in county or district court 

may not reach trial for two to three years—or 
longer if court dockets are particularly con-
gested. In contrast, JP courts can often set a 
trial date within months of filing, offering a 
significant advantage for clients who need 
resolution sooner rather than later.

Simplified Discovery Process. JP courts 
have a streamlined discovery process. Parties 
are not bogged down with lengthy interroga-
tories, complex expert designations, or multi-
day depositions. This simplicity keeps litiga-
tion costs down and makes the process more 
manageable for smaller cases.

Flexible Rules of Evidence. The Texas 
Rules of Evidence (TRE) do not automati-
cally apply in JP court. This can make it eas-
ier to admit certain evidence that might oth-
erwise face technical objections in a higher 
court. However, either party may file a 
motion to request that the TRE apply at trial. 
If granted, the JP judge will sign an order, and 
the trial will proceed under the same eviden-
tiary standards as in county or district court.

Practical Appeal Considerations. While 
JP court verdicts can be appealed de novo 
(meaning a brand-new trial) to county court, 
insurance companies rarely appeal verdicts 

under $20,000. It is generally not a sound 
business decision for them to invest more in 
legal fees to potentially save a small amount.

Drawbacks of Filing in JP Court
No Official Record and Strategic Risk 

if Appealed. JP courts do not create a written 
trial record unless the parties arrange for and 
pay a court reporter. Without a record, an 
appeal to county court is essentially a com-
plete do-over—the trial starts from scratch. 
If the defense appeals, they will come into 
county court already knowing your entire 
trial strategy and all of your evidence. That 
allows them to prepare a more targeted and 
potentially stronger defense the second time 
around.

Varying Qualifications of Judges. Not 
all JP judges in Dallas County are attorneys. 
While many have significant experience and 
strong knowledge of the law, others may not 
have formal legal training. This makes judge 
selection critical. Filing in JP court works 
best when you have confidence in the judge’s 
understanding of tort law and evidentiary 
rules. The decision to file should be based on 
the judge’s reputation, knowledge, and fair-
ness, as well as the specific facts of your case.

When It Makes Sense
Choosing JP court for a personal injury 

case is not a one-size-fits-all solution. It is 
most effective when:
•	 The expected recovery is well within the 

$20,000 jurisdictional limit.

•	 The client values a quicker resolution 
over the potential of a higher verdict in 

county or district court.

•	 The case can be effectively presented 
under the more flexible rules of JP court.

•	 There is trust in the judge’s knowledge 
of applicable tort law and evidentiary 
principles.

For example, if a client’s medical bills and 
other damages clearly fall under $20,000, 
and the defense has shown no willingness 
to settle, filing in JP court could provide a 
trial date within months instead of years. For 
many injured clients, that speed and finality 
can make a world of difference.

Conclusion
Justice of the Peace courts offer Texas 

personal injury practitioners a faster, more 
cost-effective way to resolve smaller cases. 
While there are legitimate concerns like the 
lack of a record and the possibility of a de 
novo appeal, these risks can be outweighed 
by the benefits in the right circumstances. 
With careful venue selection, particularly in 
JP courts where the judge has a strong grasp 
of tort law and evidentiary rules, plaintiffs 
with smaller claims can avoid years of delay, 
reduce litigation expenses, and still have 
their day in court.

In short, for certain personal injury 
cases in Texas, JP court is not just the “small 
claims” option, it can be a strategic, client-
centered choice that gets results faster and 
with less cost, without sacrificing the right to 
a jury trial.� HN

Katelyn C. Logie is the owner of Logie Law Firm, PLLC. She can be 
reached at katelyn@logielawfirm.com. 

BY KATELYN C. LOGIE

Pros & Cons of Filing Personal Injury Suits in Texas JP Courts

Focus Tort & Insurance Practice/Trial SKills

Pro Bono: It’s Like Billable Hours for Your Soul.
To volunteer or make a donation, call 214/748-1234, x2243.

DVAP’s Finest
THERESA BUI CREEVY
Theresa Bui Creevy is the Managing Attorney of Creevy 
Law Group

1. What types of cases have you accepted?
I have represented litigants in family law cases involving 
divorces, enforcements of property division, child protective 
services cases representing parents, estate planning, probate 
cases, and eviction cases.

2. Describe your most compelling pro bono case
My most compelling pro bono case was a divorce where I 

represented a wife who spoke limited English. She did not understand what her legal rights 
were relating to the division of the community estate and didn’t have any friends to help her.

3. Why do you do pro bono?
Every day, people in the community are faced with legal issues where they feel like they 
have no one to turn to and that the legal system is against them, or that there is no 
justice for them when they cannot get legal representation due to their limited income 
or circumstances. As an attorney, I committed myself to an adequate and effective pro 
bono program as required by the Texas Lawyer’s Creed. But I really do it because I care 
about people. We all need help at some point in our lives, and sometimes that might be 
legal help. I believe that every attorney should ensure that every individual has access to 
understanding their legal rights

4. What impact has pro bono service had on your career?
It allows me to do more of what I love to do, which is to help people.

5. What is the most unexpected benefit you have received from doing pro bono?
Although the greatest benefit of doing pro bono is helping people with their legal matters 
and getting thanks from my pro bono clients, the most unexpected benefit was being 
entered into a drawing for a CLE that would normally cost me money to attend. 
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Coach a Team
• Help team prepare for competition
• Schools located in Dallas
• No litigation experience required
• Work around your schedule!

HOW YOU CAN HELP Score a Competition
• Earn self-study CLE & network with attorneys
• No litigation experience required
• Only 3 hour time commitment
• It  takes over 200 attorneys to score a day of 

competition! We need you!

2026 Competitions: Sat, January 24, Sat, January 31, 
Sat, February 7, Fri, March 6 - Sat, March 7

Questions? Contact the State Coordinator at mperez@dallasbar.org or call 214-220-7484
www.texashighschoolmocktrial.com

Child Welfare & Juvenile Justice 
Section Conference

Thursday, October 9, 9:00 a.m.-4:00 p.m.

In person at the Arts District Mansion

Register online at dallasbar.org
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Expertise Matters.

FOCUS ON T. HUNTER LEWIS:

TRIAL-TESTED. RELENTLESS IN LITIGATION. TRUSTED BY  

SOPHISTICATED CLIENTS.

Hunter is known across North Texas as one of the most skilled family law 
litigators in practice today. Sought after for cases involving significant 
financial stakes and complex legal issues, Hunter represents clients facing 
life-changing legal matters surrounding divorce, child custody, complex 
property division, paternity and LGBTQIA+ issues.  
Opposing counsel respect his courtroom presence and know better than 
to play games—Hunter has seen it all, and he won’t back down. For clients 
who need a steady, experienced advocate in their corner, Hunter delivers.  
He’s just one of the reasons why  

DIVORCE BEGINS AND ENDS WITH D+E. 

DU F F E E  +  E I T Z E N  D IVORCE AND FAMILY LAW ATTORNEYS   

DALLAS .  WICHITA FALLS  .  PLANO (BY APPT ONLY)  .  FORT WORTH (BY APPT ONLY) 

DUFFEEANDEITZEN.COM   214-416-9010
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In an ideal world, a plaintiff will give 
his or her lawyer plenty of time to file a 
lawsuit, obtain citation from the clerk, and 
serve the defendant before the statute of 
limitations expires. But as the filing deadline 
approaches, lawyers must remember that 
Texas law requires a plaintiff to both sue and 
serve the defendant before the limitations 
period expires. Beating the clock on filing 
suit does not mean the case is safe from a 
potential limitations bar. If the plaintiff files 
suit in time, but serves the defendant after 
the deadline, the defendant has a limitations 
defense the plaintiff must overcome.

To counter a limitations defense, the 
plaintiff must show evidence about his or her 
attempts to serve the defendant and explain 
every lapse in effort or period of delay. 
Any unexplained delay can result in sum-
mary judgment or a directed verdict for the 
defendant. For example, the Dallas Court of 
Appeals recently held that an unexplained 
delay of just over thirty days warranted a 
directed verdict. So, what should lawyers do 
if the defendant is timely sued, but not served 
until after the limitations period expires? 

First, defendants should not forget to 
assert the limitations defense. A defense 
attorney should not assume that the defense 
will fail just because the plaintiff timely sued. 
Indeed, the Dallas Court of Appeals recently 
ruled that a plaintiff’s reliance on the mere 
proof of filing and proof of service was insuf-
ficient as a matter of law to overcome a limi-
tations defense. 

Second, plaintiffs should not assume the 
clerk will timely complete service. Texas 
courts are uniform that service is the plain-
tiff’s responsibility, which cannot be escaped 
by claiming the plaintiff was waiting on the 
clerk. Moreover, the plaintiff will have trou-
ble finding admissible evidence of the clerk’s 
efforts, particularly as testimony from a para-
legal or staff member is textbook inadmis-
sible hearsay. Although clerks are extremely 
busy and may not immediately respond to a 
request for citation, a diligent plaintiff must 
check the docket and follow up with the 
clerk to ensure citation is timely issued and 
served. 

Third, consider using a private process 
server for hand delivery. Many plaintiffs rely 
on clerks to effectuate inexpensive but effec-
tive service, like service through the secre-

tary of state. That makes sense in most cases. 
But given the risk that untimely service 
could deprive the plaintiff of any recovery, 
spending more on service in the beginning 
may be a better choice. 

Fourth, take discovery on the defense. 
Defendants should ask about the plaintiff’s 
efforts to complete service and explore any 
lapse in effort or period of delay. Meanwhile, 
plaintiffs’ counsel should remember that the 
lawyer’s office—not their clients—will be 
the witnesses or record custodians on ser-
vice efforts Plaintiffs’ lawyers should identify 
their paralegals and staff as witnesses with 
knowledge about the defense and produce 
all relevant documents. It might get them 
deposed, but failure to disclose them may 
trigger the automatic exclusion rule and 
prohibit the plaintiff from contesting the 
defense at summary judgment or trial. 

Ultimately, the watchword of any limi-
tations inquiry is diligence. Did the plaintiff 
diligently try to serve the defendant after 
the limitations period expired? Diligence 
is usually a fact question, but a lack of dili-
gence, if unexplained and long enough, can 

be found as a matter of law. Under recent 
Dallas Court of Appeals cases, merely ref-
erencing the citation and proof of service is 
insufficient as a matter of law, and an unex-
plained delay of around 30 days may be too 
much. A plaintiff must build a record of the 
diligent steps taken to secure service of pro-
cess. The defendant, in turn, should poke 
as many holes as possible in the plaintiff’s 
alleged diligence. 

Nevertheless, no matter which side of 
the case you are on, limitations can make 
or break it for your client. No plaintiff’s law-
yer wants to tell his client that the case was 
dismissed because the attorney could not 
show diligence in his service efforts. And no 
defense lawyer wants to realize too late that 
she missed a meritorious affirmative defense. 
When the statute of limitations is involved, 
no matter your side of the case, be diligent—
it just might make or break your case. � HN

Andy Ryan is Managing Partner of Ryan Law Partners LLP and 
can be reached at andy@ryanlawpartners.com. Sarah Long 
is an Associate at the firm and can be reached at sarah@
ryanlawpartners.com. 

BY ANDY RYAN AND SARAH LONG

How Lazy Service Can Violate the Statute of Limitations

Focus Tort & Insurance Practice/Trial SKills

Registration Open Now!

Established 8 years ago
with 220 graduates as of 2025

2026 Program
February - November

4 Half-day
Sessions

Monthly 
Mentoring Meeting

Invest in your
future today!

DBA WE LEAD is...
a leadership program designed to address the challenges

faced by high-performing women in their legal careers.

Scan to learn
more & apply!
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Deadline:
October 31, 2025

VOTE NOW! 
DALLAS COUNTY COURT 

STAFF AWARDS
The Dallas Bar Association Judiciary Committee developed these awards to encourage 
court staff to do their personal best. The awards recognize the court staff team (court 

clerks, court coordinator, bailiff, etc.) that has consistently demonstrated a friendly 
and polite attitude, helpfulness, professionalism, and spirit of cooperation. 
Awards will be presented at the DBA Awards Luncheon on Friday, 
November 21 to court staff teams in each of the following categories: 

• Dallas Appellate Courts • Dallas Civil District Courts • Dallas County Courts at Law • 
• Dallas Criminal District Courts • Dallas County Criminal Courts • Dallas Family Courts • 

• Dallas Probate Courts •

For questions, contact lhayden@dallasbar.org. 
Deadline to vote November 7.

Visit: tinyurl.com/2025courtawards to vote

NEED TO REFER A CASE?
The DBA Lawyer Referral Service Can Help.

Log on to www.dallasbar.org/lawyerreferralservice 
or call (214) 220-7444.
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DIVORCE 

CHILD CUSTODY 

POST-DIVORCE MODIFICATIONS 

CHILD SUPPORT 

MARITAL PROPERTY AGREEMENTS 

ENFORCEMENTS 

GRANDPARENT’S RIGHTS 

PATERNITY 

COLLABORATIVE LAW 

APPEALS

SKELETONS IN THE CLOSET? 
NO PROBLEM.
With KoonsFuller, family law is never scary. We only practice family 
law, which means we’re fully dedicated to serving Dallas families 
through their unique legal needs. From informal negotiations to 
mediations, collaborative law to court proceedings, our experienced 
attorneys are equipped to handle ghouls and goblins of all sizes, and 
custody issues of any kind. For almost 50 years, we’ve lived and  
worked in the local community, and our attorneys are no strangers  
to the Dallas County court systems. 

Whatever your case calls for, KoonsFuller’s 
unsurpassed expertise and unwavering empathy 
is here for you. No jump scares here. 

DALLAS**  |  1717 McKinney Avenue, Suite 1500  |  Dallas, Texas 75202  |  214.871.2727
DENTON  |  320 West Eagle Drive, Suite 200  |  Denton, Texas 76201  |  940.442.6677
PLANO  |  5700 W. Plano Parkway, Suite 2200  |  Plano, Texas 75093  |  972.769.2727
SOUTHLAKE  |  550 Reserve Street, Suite 450  |  Southlake, Texas 76092  |  817.481.2710

**Principal office.

KOONSFULLER 
DALLAS TEAM
Left to Right: Eniya Richardson, 
Lindsey Vanden Eykel,* 
Justin Whiddon, Laura S. Hayes,* 
Fred Adams,* Ike Vanden Eykel,*† 
Liz Porter,* Chris Meuse* 

*Board certified in family law by the 
 Texas Board of Legal Specialization.

†Board certified in civil trial law by the
 Texas Board of Legal Specialization.

T H E  P R E E M I N E N T  F I R M  F O R  F A M I L Y  L A W  I N  T E X A S
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This year, the Dallas Bar Association’s 
Entrepreneurs in Community Lawyering 
(ECL) program welcomed new partici-
pants who are launching solo practices to 
serve Dallas residents of modest means. 
Throughout the year, these attorneys 
will receive mentoring, business devel-
opment training, practice management 
resources, and one-on-one coaching to 
help them build sustainable practices.

“I am excited to welcome the aspir-
ing solo practitioners into our attorney 
incubator program,” said ECL Director 
Stephanie Walker. “With the support 
of the Dallas Bar Association, attor-
neys who have completed the program 
have gone on to build practices that 
serve everyday people in our commu-
nity who previously could not afford 
representation.”

Seeking flexibility to assist clients 
with business-related matters, Kyla 
Duncan is eager to establish her own 
practice.

“I hope to gain valuable networking 
and marketing advice on how to launch 
and maintain a successful practice and 
grow in areas that I might not otherwise 
have access to,” she said.

Katelyn Kaske plans to use her 
background to support clients navigat-
ing CPS, custody, and other family law 
matters.

“Through my law firm, I plan to serve 
low- and moderate-income families by 
offering sliding-scale options, limited-
scope services, and educational work-
shops,” she said.

After nearly two decades in pub-
lic service and policy work, Sabrina 

Thomas is turning her focus to clients 
in the sports and entertainment indus-
tries. She hopes to protect their intel-
lectual property, guide them through 
estate planning, and assist with real 
estate transactions.

“I want to build relationships with 
clients where I can see the tangible dif-
ference my work makes,” she said.

Amy Cummings intends to open an 
immigration-focused practice.

“Clients deserve attorneys who treat 
them as individuals worthy of dignity,” 
she said. “Meeting the hurting person, 
the scared person, the confused person 
where they are is how we show respect 
and that we care. Law is a beautiful 
thing when it is used to help the people 
who live under it.”

Drawing on her own experiences 

and bilingual fluency in Portuguese and 
English, Nathasha Amaral da Rocha 
hopes to reduce language barriers to 
legal services.

“I aim to deepen my leadership and 
management skills, particularly in finan-
cial planning, strategic client develop-
ment, and lean team building,” she said.

Kelechi Onwumere is expanding her 
employment law practice to also include 
civil litigation.

“Work is central to most people’s 
lives, and workplace issues can pro-
foundly impact both individuals and 
organizations,” she said.

Focusing on family-based, humani-
tarian, and deportation defense matters, 
Claudia Vanessa Cubias looks forward 
to launching her immigration practice.

“My vision is to provide legally 

sound, honest, affordable representation 
to low- and moderate-income individu-
als,” she said.

The ECL program was established in 
2019 under then-DBA President Laura 
Benitez Geisler, who structured it to 
require each participating attorney to 
complete 200 hours of pro bono service 
during the program year.

“Past ECL cohorts continue to 
increase the accessibility of legal ser-
vices in their communities by offering 
sliding-scale fees, continuing pro bono 
work, and providing unbundled ser-
vices,” Walker added. “I look forward 
to seeing this new cohort build on that 
tradition.”

To connect with the ECL program 
attorneys or Director Stephanie Walker, 
email ecl@dallasbar.org.

STAFF REPORT

Entrepreneurs in Community Lawyering Class of 2025

Focus Tort & Insurance Practice/Trial SKills

The DBA’s Entrepreneurs in 
Community Lawyering (ECL) helps 
lawyers start solo practices that cater 
to everyday people. ECL is a year-long 
program that provides:

•	 Extensive training on establishing a 
successful practice

•	 One-on-one coaching from an 
experienced solo/small firm 
practitioner

•	 Free practice management 
resources

•	 Mentoring from lawyers in 
successful specialized practices

•	 Free access to legal research 
resources

•	 Networking/business development 
opportunities

2025 ECL Class

2025 ONLINE EVENING OF ETHICS

Tuesday, October 14
5:00 - 8:00 PM

MEET THE SPEAKERS

Scan to Register

Sponsored by the DBA CLE Committee   ||   Free for DBA Members

Hosted 
on Zoom

MCLE:
3.00 Ethics

Prof. Catherine Greene Burnett, South Texas 

  College of Law Houston

Hon. Tina Clinton, Fifth District Court of Appeals

Kaitlyn M. Faucett, Lightfoot, Franklin & White LLC

Hon. Kathryn L. Pruitt, 494th District Court, 

  Collin County

Coral Wahlen, Hough Reporting LLC 

the damage, he had proof that the remain-
ing amounts were paid. Attorney John 
Walker of Sidley Austin accepted the 
case. He sent a demand letter outlining 
the unjust charges, attaching proof of rent 
payments, wrongful fees, and the land-
lord’s failure to return the security deposit. 
With John’s help, Chase obtained a set-
tlement of $1,228.83, which represented 
three times his security deposit, along 
with a correction of his record, removing 
the $7,000 the landlord claimed he owed. 
Chase was relieved to have these issues 

resolved and glad to enjoy his new home 
with his family.

DVAP is a joint pro bono program of 
the DBA and Legal Aid of NorthWest 
Texas. The program is the only one of its 
kind in Texas and brings together the vol-
unteer resources of a major metropolitan 
bar association with the legal aid expertise 
of the largest and oldest civil legal aid pro-
gram in North Texas. For more informa-
tion, or to donate, visit www.dallasvolun-
teerattorneyprogram.org.� HN

Michelle Alden is the Director of the Dallas Volunteer Attorney 
Program. She can be reached at aldenm@lanwt.org.

The John DeWitt Gregory Charitable 
Trust Carries on His Philanthropy
CONTINUED FROM PAGE 1

ATTENDANCE
ALL-STARS

Be an Attendance All-Star and
challenge your fellow DBA Members!

As the third quarter winner, David
received a DBA mug, lapel pin, and
a week of free lunches and parking
at the Arts District Mansion!

Will you be next? 
Get in the game and earn points 
for your engagement in 2025 DBA
events and programs. 

CONGRATULATIONS TO 
ALL-STAR, DAVID KENT!
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TRAUMATIC 
BRAIN 
INJURY

TED B. LYON & ASSOCIATES

Exper ience • Resourced • Preparat ion • Results

MAKING A DIFFERENCE IN HIGH-STAKE CASES

The law firm of Ted Lyon & Associate’s last four mild traumatic brain injury cases 
resulted in over $61 Million in verdicts.

Mild traumatic brain injury clients are sometimes the most di�cult clients to 
help because, cognitive challenges a�ect their good judgment. We use 
MODERN MEDICAL science to prove brain injury cases to jurors.

Our firm has successfully represented hundreds of brain injury cases and 
helped countless victims. We have paid out millions in referral fees. Other attorneys 
place their confidence in us by referring many of their largest personal injury cases. 
Call us, we pay generous referral fees.

800 TED LYON
TEDLYON.com

Dallas | Mesquite | Houston | El Paso | Lubbock | McAllen | Odessa | Tyler | Wichita Falls
PH: (972) 279-6571 | Toll Free 800-Ted-Lyon | TedLyon.com
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Business development often involves 
organic, informal dealings frequently 
paired with some amount of substan-
tive “pitch” work that is done free of 
charge and in hopes of securing a for-
mal engagement. Although most parties 
believe such pre-contractual work does 
not create legal obligations, courts have 
drawn a (somewhat blurry) line as to 
how much free work is too much. 

To avoid creating unintentional 
legal liabilities, it is critical to under-
stand how courts view various types of 
preparatory and pre-contractual work 
by professional service firms and where 
they draw the line between free work 
and legal liability under theories such 
as implied-in-fact contract, unjust 
enrichment, and quantum meruit. 

A recent case in the United 
Kingdom, H&P Advisory v. Barrick 
Gold—decided under principles simi-
lar to those applied on this side of the 
pond—provides an extreme example of 
the liability that can arise under those 
doctrines. In that case, a small invest-
ment bank engaged in substantial pre-
contractual work with two companies 
contemplating a merger—making crit-
ical introductions between key play-
ers, creating slide decks, and devel-
oping the companies’ respective posi-
tions—all with the hope of ultimately 
being retained to complete the merger. 
Notably, much of this work was infor-
mal, with key meetings even occurring 
during a ski trip. When both compa-
nies hired other investment banks, 
the plaintiff sued, seeking $18 million. 
Although the court held that no oral 
fee agreement existed, it nevertheless 

found that the defendants had bene-
fited from the work that the plaintiff 
had undertaken and awarded $2 mil-
lion under quantum meruit.

Courts in many jurisdictions 
throughout the U.S., including Texas, 
New York and Delaware, have reached 
similar conclusions and have awarded 
plaintiffs substantial sums for provid-
ing valuable services without a for-
mal agreement. In Texas, New York 
and Delaware, implied-in-fact con-
tracts arise from the conduct of the 
parties, industry custom, or course 
of dealing. Amcat Global, Inc. v. 
Greater Binghamton Development, 
LLC is a good example from New York. 
Moreover, courts in these three states 
generally will impose liability based on 
quantum meruit where one party ren-
ders valuable services to another under 
circumstances that would reasonably 
notify the recipient that the provider 
expected compensation. For instance, 
in one Texas case, Vortt Exploration 
Co. v. Chevron USA Inc., the fact that 
the parties had negotiated an agree-
ment for years and the plaintiff pro-
vided proprietary information in fur-
therance of those negotiations gave 
rise to liability under quantum meruit. 
Even emails can create a deal, such as 
in Delphi Petroleum, Inc. v. Magellan 
Terminal Holdings, L.P., a Delaware 
case, where all material terms of a 
settlement agreement were set out 
in an email chain, thereby creating a 
contract. 

But importantly, in all three juris-
dictions (and unlike in the U.K.), 
mere pre-contractual services like 
pitch work, done in the hopes of ulti-
mately winning the contract, typically 
will not give rise to an implied-in-

fact contract or a successful quantum 
meruit claim. Something more—such 
as Vortt’s lengthy negotiation of a par-
ticular deal—is generally required. 

Given this legal landscape, practitio-
ners should remain aware of a number 
of considerations, as summarized below.

Risk Factors
Relevant case law reveals signifi-

cant risk factors for business-side cli-
ents, including: 
•	 When professional services are 

solicited or requested, a failure to 
clearly communicate that work will 
not be compensated, while leading 
the party to believe it will be, may 
create an obligation to pay. 

•	 When counterparts send a string of 
casual emails, haphazard responses 
like “Deal” can unintentionally cre-
ate binding agreements, including 
settlement agreements.

•	 When parties previously had a con-
tract, but that contract has expired 
or been held invalid, operating as 
if the contract is still in force may 
give rise to a new deal. 

Practice Tips
To help clients avoid these pitfalls 

and stave off legal liability, attorneys 
should follow the following best prac-
tices when recommending a particular 
course of action to their clients: 
•	 Remind clients that a legally bind-

ing contract is not necessarily a 
formal written document—it can 
spring from conversations on the 
golf course, a string of emails, or the 
parties’ conduct. 

•	 Emphasize the importance of clear 

communication. Most of the cases 
in which courts have imposed lia-
bility involved a breakdown in 
communication between parties. 

•	 To that end, explain to clients that 
they can expressly make deals condi-
tional—for instance, by characteriz-
ing deal terms as “tentative” or con-
ditioning an oral agreement on the 
execution of a written agreement.

Special Considerations for 
Lawyers

Finally, these principles can create 
unique problems for lawyers, as indi-
cated below: 
•	 Lawyers, too, can provide pre-con-

tract work that could form the basis 
of an implied contract.

•	 Courts have found that a bind-
ing settlement agreement can arise 
even when lawyers communicate 
over email on behalf of their clients.

•	 Rules governing the creation of an 
attorney-client relationship often 
coincide with when a lawyer is for-
mally engaged, and these concepts 
may complicate that analysis. 

Understanding the doctrines 
expressed in the case law around pre-
contractual dealings is critical for in-
house and outside counsel. Careful 
attention to potential pitfalls and faith-
ful application of these best practices 
can prevent unwelcome surprises. � HN

Angela Zambrano is a Partner at Sidley Austin LLP and co-leader 
of the firm’s global Litigation practice group. Lora Chowdhury is 
a Senior Managing Associate and Andi Greco is an Associate at 
the firm. They can be reached at angela.zambrano@sidley.com, 
lchowdhury@sidley.com, and andi.greco@sidley.com, respectively. 
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Board Certified by the Texas Board of Legal Specialization in Aviation Law, attorneys Mike Slack and
Ladd Sanger, along with senior attorney Derek Quick, of the law firm Slack Davis Sanger, specialize in
navigating and winning challenging aviation cases. With three decades of experience and a team of
highly-regarded lawyers consisting of licensed pilots and a former NASA® engineer, we have the
technical and legal expertise to outwork, out-think, and out-resource any opposition.

Complexity is our specialty.
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In Dallas County, there’s less than one full-time legal aid
attorney for every 7,100 low-income residents. That’s like
filling AT&T Stadium to capacity—and assigning just 11
attorneys to serve them all. If each person received only a
30-minute consultation, those attorneys would work
nonstop for nearly five months to meet the need.

That’s where DVAP comes in.

Each year, DVAP recruits, trains, and supports over 1,200
volunteer attorneys who provide free legal help in critical
areas like:

Landlord-tenant issues
Family law
Estate planning
Veterans benefits
Bankruptcy and more

As attorneys, we are uniquely positioned to carry the torch
of justice into communities that need it most.

dallasvolunteerattorneyprogram.org

Carry it forward. Be a Champion for Equal Access to Justice.

With events happening almost every 
day, the Dallas Bar Association has 
something for everyone! Whether it is 
monthly CLEs in our 30 Substantive 
Law Sections, hosting Conversations 
with Corporate Counsels, updating 
members on the world of AI, participat-
ing in Attorney Wellness activities, or 
presenting the annual DEI Privilege & 
Perspective program, we’ve got you cov-
ered! Join or Renew now at dallasbar.org.

Come Be a Part of the Dallas Bar Association! 

In September, as part of The Privilege General Counsel Series, the DBA hosted A Conversation with 
Stephanie Gause Culpepper, Senior Managing Director, General Counsel, and Tyler Griffin, President 
of Mortgage Banking, of Lument. (From left): Mey Oritz, program co-producer; Mrs. Culpepper, Mrs. 
Griffin, DBA President Vicki Blanton, and program co-producer Rocío Cristina García Espinoza.

State Bar of Texas President Santos Vargas (left, pictured with DBA President 
Vicki Blanton) came to the DBA to give a SBOT President’s Update.

The Allied Dallas Bars Equality Committee hosted their signature Privilege & Perspective 
program on September 4 with a panel that included Ellen Gillis, Susan Krinskey, Carla 
Pratt, and Joseph Wright. In addition, attendees played the Game of Legal Life, which help 
participants visualize how their own privileges and disadvantages have shaped their careers.

On September 10, the DMAP program hosted an AI half-day program 
titled “Say ‘Hello’ to the Future: Harnessing Generative AI in Your Law 
Practice.” (from left) Tim Newman, Wei Wei Jeang, Rhonda Hunter, 
Victor Vital, and Andrew Gardner, who presented on Harnessing AI.
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Trusted by attorneys for the people who matter most—their clients, their friends, and 
their families. Calabrese Budner approaches every referral with the same 
thoughtful, responsive care, treating each client with the respect and attention they 
deserve. Whether navigating high-net-worth divorces, complex business 
valuations, or contested custody disputes, we bring a strategic mindset and a 
steady, compassionate approach to every case.

Better Strategy. Better Divorce.

YOUR TRUSTED REFERRAL PARTNER 
IN FAMILY LAW
Expert Strategy for High-Stakes, High-Con�ict Cases
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Purpose-built for your path forward
Designed specifically for legal, accounting, 
and client-focused professionals

Supported by experts you can trust
From onboarding to live support, our team is
here to help you—every step of the way

Optimized for clarity and control
Smarter workflows that drive efficiency and 
deliver the insights you need to succeed

One platform, many possibilities
Powerful solutions built to support every part 
of your business and simplify your day

It’s a new day for your practice
Your favorite, most trusted business solutions.
Now under a new name. Introducing 8am.

Learn more at  
8am.com/dallasbar

What if you could receive your total fee 
upfront at the beginning of an engagement 
while still allowing your clients to pay in 
installments?

With legal fee financing, you can start 
taking advantage of this modern payment 
option today. Adding it as one of your 
firm’s payment methods can help your 
practice reach more clients and increase 
your profitability.

What Is Legal Fee Financing?
Legal fee financing is an installment 

loan option that enables your clients to 
receive legal services while paying for 
them in installments. By establishing a 
direct relationship with the merchant, the 
consumer can avoid using credit cards to 
cover the cost of the purchase, eliminat-
ing the associated fees and interest charges 
associated with them.

Clients may use legal fee financing 
to pay various types of legal fees, includ-

ing attorney hourly fees, flat fees, contin-
gency fees, retainers, and statutory fees. 
Financing can also help clients cover addi-
tional expenses such as court fees, travel 
expenses, expert witness fees, and investi-
gator fees.

By easing the burden of large, one-time 
bills, law firms can make their services 
more accessible to those who need them 
most.

Is It Ethical to Offer Financing 
for Legal Services?

Are third-party financing arrangements 
ethical? As of 2018, the ABA has clarified 
the issue with its helpful ethics decision, 
Formal Opinion 484, which addresses sce-
narios in which lawyers may assist their cli-
ents with third-party financing.

The opinion notes that lawyers may 
participate in these arrangements but 
should comply with specific model rules to 
ensure transparency and avoid conflicts of 
interest.

Additionally, many people who need 
access to legal representation can find the 
services expensive. By offering the option 
to pay for your legal services in smaller 
increments, you are providing access to a 
service that can have a positive impact on 
a person’s life.

As with any new process you consider 
implementing in your firm, we recommend 
researching the nuances of offering legal 
services financing to your clients.

Who Is a Good Candidate for 
Legal Fee Financing?

Law firms that cater to first-time legal 
clients report cost as the primary deter-
rent for customers who decide not to 
retain legal counsel. With 67 percent of 
Americans living paycheck to paycheck 
and the hourly rate for legal representa-
tion ranging from $162 to $392, law firms 
must utilize the best available tools to help 
potential clients afford services.

Legal fee funding opens up access to 
legal representation to people in a variety 
of circumstances, including:
•	 Those with lower or unpredictable 

income

•	 Those who want an alternative to 
credit cards

•	 Those who have credit cards but would 
prefer to charge a manageable amount

When offering legal fee funding to 
your clients, it is crucial that you clearly 
communicate their financial responsibility 
from the start. It is possible that hiring a 
lawyer will be one of the most expensive 
decisions your client will ever make.

To spare them from unexpected bills 
and to ensure that you receive timely pay-
ment for your work, set clear expectations 
as to what clients can expect to see on legal 
invoices, when they will receive them, and 

how they will be able to pay.
Why Should Law Firms Offer Options 

for Legal Fee Financing? The shift toward 
alternatives to traditional legal billing is 
creating new opportunities for firms that 
offer flexible financing solutions. Here are 
some of the potential benefits.

Long-Term Client 
Relationships

Firms should consider offering legal fee 
financing as a potential avenue for estab-
lishing longstanding relationships with 
first-time clients, particularly younger 
consumers.

More Reliable Cash Flow
Fee funding improves the consistency 

and reliability of your cash flow. One of the 
most common reasons lawyers hesitate to 
let clients pay over time is that traditional 
payment plans can have a higher incidence 
of late and non-payments. The advantage 
of offering financing for legal fees is that it 
helps mitigate the risk of both. 

Faster Payments
Legal financing enables firms to col-

lect their full fees at the start of an engage-
ment, rather than receiving smaller pay-
ments over time

More Ways for Clients to Pay
Your clients expect you to provide 

modern payment methods for their con-
venience. By offering fee financing and 
other flexible payment options, your firm 
can spend less time trying to collect unpaid 
legal fees and more time focusing on work 
that matters to you.� HN

Hannah DeFreitas is a Senior Content Writer 8am™ LawPay.

Legal Fee Financing: What Is It and How to Offer It
BY HANNAH DEFREITAS

FREE MCLE

JOIN OR RENEW NOW AT
WWW.DALLASBAR.ORG.

One of the many Member Benefits
that the DBA offers

is more than 400 CLE courses each year, 
most of which are offered at no charge.
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The traditional voir dire process—
relying on cursory questionnaires and 
brief in-court exchanges—is rapidly 
becoming inadequate for high-stakes liti-
gation. Modern jury selection demands 
a comprehensive understanding of pro-
spective jurors that extends far beyond 
what can be gleaned from conventional 
methods. As litigators, we should lever-
age ethical advantages, and today that 
means embracing the sophisticated data 
analytics and artificial intelligence tools 
that are transforming how we evaluate 
and select juries.

The Current Landscape of 
AI-Powered Jury Selection

The jury selection technology eco-
system has evolved dramatically over 
the past five years. Platforms like Jury 
Analyst, Jury-X, and JuryMapping now 
offer comprehensive juror profiling that 
would have been impossible to achieve 
manually within typical voir dire time-
frames. These systems deploy natural 
language processing to analyze social 
media posts, public records, voting histo-
ries, and other digital footprints to con-
struct detailed juror profiles. This process 
is done in moments, so you quickly have 
the results presented on your iPad or lap-
top as you pick your jury.

In a recent complex commercial case 
where I served as the jury consultant, we 
experienced firsthand the transforma-
tive power of these technologies. With 
a jury pool of over 100 potential jurors, 
we received the juror list an hour before 

starting voir dire. Our team employed an 
AI-driven platform that processed pub-
licly available data to reveal political 
affiliations, voting patterns, educational 
backgrounds, and employment histo-
ries that would have been impossible 
to uncover through traditional research 
methods. The system identified specific 
graduate degrees and professional cer-
tifications that directly related to our 
case’s technical aspects—information 
that proved crucial in making informed 
strikes and selections.

Beyond individual profiling, these 
platforms now offer household-level 
analysis, revealing family voting pat-
terns and social networks that can pro-
vide additional context for understand-
ing a juror’s likely predispositions. The 
granular detail available through these 
systems represents a quantum leap from 
the surface-level-information tradition-
ally available during jury selection.

Ethical Boundaries and 
Professional Responsibility

The power of these technologies nat-
urally raises important ethical consider-
ations. The American Bar Association’s 
recent Formal Opinion 517, published 
in July 2025, provides crucial guidance 
for practitioners navigating this evolv-
ing landscape. The opinion makes clear 
that lawyers violate Model Rule 8.4(g) 
when they know or reasonably should 
know that their exercise of peremp-
tory challenges constitutes unlawful 
discrimination.

However, the ABA’s guidance also 
clarifies that discriminatory but lawful 

exercises of peremptory challenges do 
not violate professional conduct rules. 
This distinction is critical for practitio-
ners using AI tools, as many legitimate 
strategic considerations—age, marital 
status, and educational background—
remain permissible grounds for jury selec-
tion decisions.

The key ethical obligation is one of 
due diligence. As Opinion 517 empha-
sizes, lawyers using AI-assisted jury selec-
tion must “conduct sufficient due dili-
gence to acquire a general understand-
ing of the methodology employed by 
the juror selection program.” This mir-
rors the ABA’s broader guidance on AI 
competence, requiring lawyers to either 
understand the tools they’re using or seek 
appropriate expertise.

Implementing AI Technology 
Responsibly

Successful integration of AI jury selec-
tion tools requires a structured approach 
that balances technological capabilities 
with ethical obligations. First, practitio-
ners must thoroughly vet their chosen 
platforms, understanding the data sources, 
algorithmic methodologies, and potential 
bias indicators inherent in each system.

And second, these tools should aug-
ment, not replace, human judgment. 
While AI can rapidly process vast amounts 
of data and identify patterns invisible to 
manual review, the final selection deci-
sions must remain grounded in legal strat-
egy and courtroom experience. The tech-
nology excels at providing comprehensive 
background intelligence, but the art of 
reading body language, assessing candor, 

and evaluating responses to voir dire ques-
tioning remains fundamentally human.

The Competitive Imperative
Perhaps most importantly, recognize that 

this technology is not optional in sophis-
ticated litigation. Your opposing counsel is 
likely already leveraging these tools, giving 
them significant advantages in jury selection. 

The data advantage these systems 
provide is substantial. Traditional jury 
research might reveal that a prospec-
tive juror works in finance; AI-enhanced 
research reveals their specific educational 
background, professional network, social 
media activity patterns, and household 
voting history. This granular intelligence 
enables more precise strategic decisions 
about challenges and jury composition.

Looking Forward
The legal profession has always 

adapted to technological advances that 
improve client representation. From 
computerized legal research to electronic 
discovery, we have consistently embraced 
tools that enhance our effectiveness 
while maintaining ethical standards. 
AI-powered jury selection represents the 
next evolution in this progression.

The choice is clear: Embrace these 
technologies within appropriate ethical 
boundaries or cede a significant advantage 
to opponents who have already made that 
decision. The tools are available, the ethi-
cal framework is established, and the com-
petitive landscape demands their use. �HN

Julie Pettit is the founder of The Pettit Law Firm. She can be 
reached at jpettit@pettitfirm.com.

BY JULIE PETTIT

Digital Jury Selection: Leveraging Data Analytics in Voir Dire

Focus Tort & Insurace Practice/Trial Skills



38  Headnotes   l   Dal las  Bar  Assoc ia t ion  October  2025

KUDOS
Hon. Audrey Moorehead, of County 
Criminal Court No. 3, has been appointed 
to the American Bar Association Standing 
Commission on Legal Education.

Erica Eslinger, of Katie L. Lewis, P.C., has 
been promoted to Partner. 

Jonathan J. Bates, of Kinser & Bates, is 
the 2025 recipient of the Dan Price Award 
from the Family Law Section of the State 
Bar of Texas. He is also the co-recipient of 
the President’s Award for 2025 from the 
Texas Chapter of the American Academy 
of Matrimonial Lawyers.

Hilda Galvan has been elected President 
of Center for Women in Law for 2025-26.

Juanita DeLoach, Ph.D., of Barnes & 
Thornburg LLP, is now an Advisory Board 
Member at NSBE DFW Professionals.

ON THE MOVE
Gregory Brassfield has taken a position 
as Vice President Legal; Deputy General 
Counsel, Litigation at Coupang, South 
Korea.

Jeffrey M. Harvey has joined Bradley 
Arant Boult Cummings as Partner.

Former Federal Judge Barbara M.G. 
Lynn, of the Northern District of 
Texas, has joined Lynn Pinker Hurst & 
Schwegmann. 

Steven R. Smith has joined Thompson 
Coburn LLP as Partner.

Brett Pinkus has joined Spencer Fane 
LLP as Partner. Joey Blake has joined the 
firm as Associate.

Brian R. Carter has joined Integra 
Mission Critical as General Counsel and 
CLO.

Melinda Sims and Logan Miller joined 
Scheef & Stone LLP as Partner and 
Associate, respectively.

Katherine Gnadinger has moved to 
Zoom as Senior Commercial Counsel.

Nate Christensen has rejoined Weil, 
Gotshal & Manges LLP as Partner.

Matthew N. Smith has joined Polsinelli 
PC as Shareholder.

Rachael Jones has joined McKool Smith 
as a Principal in the Dallas office.

Christina Koenig has joined Sheppard 
Mullin Richter & Hampton LLP as 
Associate.

Chalon Clark, of Husch Blackwell 
LLP, has been promoted to Equity Partner.

News items regarding current members of 
the Dallas Bar Association are included in 
Headnotes as space permits. Please send your 
announcements to Judi Smalling at jsmall-
ing@dallasbar.org

In The News

The Tragic Facts and the 
Legal Question

The plaintiff, a 35-year-old wife 
and mother of two, arrived at the 
emergency department with symptoms 
strongly suggestive of a pulmonary 
embolism (PE). Instead of undergo-
ing the necessary diagnostic testing, 
she was diagnosed with a type of heart 
attack, admitted, and worked up for 
cardiac causes only. She was discharged 
without ever being screened for a PE. 
Three days later, she was found at home 
gasping for breath. She was rushed to 
the hospital but died shortly thereaf-
ter. An autopsy confirmed the cause of 
death: pulmonary embolism.

In their Chapter 74 expert reports, 
the plaintiffs alleged that the hospital was 
directly liable—not for any act of medi-
cal judgment, but for failing to adopt a 
“Triple Rule Out” protocol that would 
have empowered staff to initiate PE 
screening when patients presented with 
certain signs and symptoms, such as chest 
pain and shortness of breath. Had such a 
protocol existed, the appropriate testing 
would have been triggered at intake, the 
proper diagnosis most likely would have 
been made, and her life spared. 

The hospital moved to dismiss these 
claims, arguing that only a physician 
can order tests or make a diagnosis, and 
that the plaintiffs’ theory impermissibly 
implicated the hospital in the practice of 
medicine.

The trial court disagreed. But on 
appeal, the Fort Worth Court of Appeals 
reversed, concluding that the plaintiffs’ 
expert failed to explain how his criticism 
did not amount to accusing the hospital 
of practicing medicine. The appellate 
court essentially required the plaintiff 
to negate, within the four corners of the 
report, any potential defense based on the 
corporate practice doctrine.

The Supreme Court’s Ruling
Writing for the Court, Justice 

Lehrmann emphasized that the plain-
tiffs’ expert “draws a line directly” from 
the hospital’s failure to implement nec-
essary protocols to the cascade of failures 
that led to the patient’s death. The expert 
explained that the absence of a Triple 
Rule Out policy led to a breakdown in 
communication among interdisciplinary 

providers and a failure to initiate appro-
priate testing.

The Court found that the report met 
Chapter 74’s standard by clearly articu-
lating how the hospital’s administrative 
shortcomings breached the standard of 
care and proximately caused the patient’s 
death.

Crucially, the Court rejected the 
notion that a plaintiff must affirmatively 
refute potential statutory or constitu-
tional defenses in a pre-suit report. The 
Court called this requirement a “hurdle 
that is neither statutorily nor judicially 
mandated.” In so doing, it pushed back on 
two dangerous trends: (1) requiring plain-
tiffs to anticipate and rebut defensive the-
ories in Chapter 74 reports, and (2) con-
flating hospital administrative obligations 
with medical judgment.

The Court acknowledged that hos-
pitals may lawfully adopt protocols that 
guide clinical care—such as standing 
orders or escalation procedures—so long 
as those protocols do not mandate medical 
judgment. The ruling reaffirmed that 
“hospital policies may guide or suggest 
treatment paths without...running afoul 
of the prohibition on the corporate 
practice of medicine.”

Why This Decision Matters
For practitioners, this decision pro-

vides some clarity. When a hospi-
tal fails to implement protocols that 
ensure timely and appropriate diagnos-
tic screening, it can and should be held 
accountable—regardless of whether a 
physician ultimately made a fatal judg-
ment call.

The Court’s decision ensures that 
hospitals cannot use the corporate prac-
tice doctrine as a shield against their 
own administrative negligence. As 
Texas hospitals grow increasingly reliant 
on standing orders, decision trees, and 
team-based care, this ruling may prove 
essential in holding them accountable. 

Final Thought
As Justice Cardozo once observed, 

“The law has its epochs of faith and epochs 
of skepticism.” In Bush, the Texas Supreme 
Court affirmed its faith in the law’s ability 
to evolve alongside modern medicine—
recognizing that systemic failures deserve 
systemic accountability.� HN

Kay Van Wey, of Van Wey, Metzler & Williams, PLLC, may be 
reached at kvw@vwmwlaw.com. 
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TUESDAY, OCTOBER 7 
Noon - 1:00 PM   |   MCLE: 1.00
ARTS DISTRICT MANSION & ZOOM

PUBLIC FORUM: THE HOUSING CRISIS
AND HOMELESSNESS IN NORTH TEXAS

THIS PROGRAM IS OPEN TO THE PUBLIC.
PRESENTED BY THE DBA PUBLIC FORUM COMMITTEE

Speakers:
Ashley Owen Brundage, CEO, Dallas Area Habitat for Humanity
Mark Melton, Partner, Holland & Knight LLP
Brenda Snitzer, Executive Director, The Stewpot at 
  First Presbyterian Church of Dallas
Moderator: Russ Coleman, Coleman Law Firm P.C. 
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Lawyers representing victims of truck 
crashes and lawyers representing truck 
drivers and carriers share an interest in 
locating all available insurance policies. 
The crash victim’s lawyer needs to ensure 
that his victim has sufficient funds avail-
able to fairly and adequately compensate 
the victim, while the lawyer for the truck 
driver and carrier needs to minimize the 
probability of a verdict that exceeds the 
insurance policy limits. 

Truck crash lawyers on each side of 
the dispute should investigate the follow-
ing three sources of insurance coverage in 
every case:
1.	 coverage provided to the carrier that 

leases the tractor and trailer equip-
ment—the lessee,

2.	 coverage provided to the owner-oper-
ator of the tractor and trailer equip-
ment—the lessor, and

3.	 coverage provided for the equip-
ment itself—the tractor and trailer 
equipment. 

The insurance policy most often 
directly in play in truck crash cases is the 
policy providing coverage to the carrier. 
This policy usually is a commercial auto 
liability policy issued to the insured motor 
carrier, covering accidental losses arising 
out of the carrier’s business. Too often, 
however, truck crash lawyers begin and 
end their analysis of potential insurance 
coverage with this policy. 

Truck crash lawyers instead should 
locate not just these commercial auto 
policies, but all of the carrier’s commer-
cial general liability (CGL) policies. 
Although most CGL policies exclude 

auto liability, frequently the CGL policy 
is sold as part of a larger package that 
includes a commercial auto policy. There 
may also be a “hired and non-owned auto 
endorsement” within the CGL policy. 

Coverage disputes arising out of the car-
rier’s commercial auto policy are governed 
in the same manner as coverage disputes 
arising out of other automobile policies, 
with one important difference—commer-
cial trucking policies contain a mandatory 
MCS 90 endorsement that has the poten-
tial to dramatically change the policy’s 
coverage. The Motor Carrier Safety Act 
of 1980 requires all interstate motor carri-
ers to have a Motor Carrier Safety (MCS) 
90 endorsement attached to their policies. 
The MCS 90 endorsement protects the 
public by nullifying any attempt to reduce 
the statutory minimum coverage limits, 
notwithstanding coverage defenses and 
exclusions that might otherwise exist in 
the absence of the MCS 90 endorsement. 
The MCS 90 endorsement can turn an 
excluded insured into a covered “insured,” 
and the endorsement can turn an excluded 
auto into a “covered auto.” 

Nevertheless, the reach of the MCS 
90 endorsement is not unlimited. The 
consensus of the authorities is that the 
MCS 90 endorsement does not apply to 
interstate trips or to accidents that occur 
outside the United States. Nor does it 
apply to protect drivers or employees of 
the trucking company. Most courts hold 
that the MCS 90 endorsement does not 
create coverage when the driver is “bob-
tailing”—that is, driving a tractor without 
an attached trailer—because the endorse-
ment applies only when the truck is being 
used to transport property, and that the 
endorsement does not impose any sepa-

rate duty to defend claims or persons not 
otherwise covered under the policy. The 
MCS 90 endorsement is no guarantee of 
coverage, and the endorsement does not 
survive the exhaustion of the policy’s 
coverage limits, according to the Fifth 
Circuit and other courts. 

Meanwhile, the owner-operator—
the lessor—may be covered under a 
non-trucking use policy, also known as 
a bobtail policy. Generally, this coverage 
includes only non-trucking operations, 
and there is a “business use” exclusion 
for operations occurring while the equip-
ment is being used to carry property for 
any business or while the equipment is 
being used in the business of anyone to 
whom the auto is leased or rented. 

Coverage disputes arising out of bob-
tail policies often arise out of whether the 
bobtailing trucker’s activity at the time of 
the loss was in furtherance of the business 
interests of the lessee and whether the 
activity therefore should be excluded from 
coverage under the bobtail policy’s “busi-
ness use” exclusion. Courts have found the 
bobtail policy’s “business use” exclusion 

applies, even in cases in which a tractor 
without a trailer attached was en route 1) 
to pick up a load, 2) to have an oil change, 
or 3) to pick up a trailer to get the trailer 
repaired, in each case because the tractor’s 
operation nevertheless was furthering the 
commercial interests of the lessee. 

 Lawyers in truck crash cases also must 
locate copies of all insurance policies that 
may provide coverage for the equipment, 
especially the trailer. The trailer’s insur-
ance policy may provide additional cov-
erage for the crash. 

Plaintiffs’ and defense lawyers in truck 
crash cases share an interest in locating 
all available sources of insurance cov-
erage because doing so serves the bests 
interests of all parties in the case. Counsel 
should be aware, however, that this pro-
cess involves more than simply locating 
the insurance policies that provide cover-
age to the carrier. Policies that may cover 
the owner-operator and the equipment 
itself are equally as important. � HN

Quentin Brogdon is a Partner at Crain Brogdon. He may be 
reached at qbrogdon@crainbrogdon.com. 

BY QUENTIN BROGDON

Locating All Sources of Insurance Coverage in Truck Crash Cases

Focus Tort & Insurance Practice/Trial SKills
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www.jhm3mediation.com
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crainbrogdon.com

A RAINY NIGHT, 
AN UNSEEN 
OBJECT, AND 
A RELENTLESS 
INVESTIGATION.

While nothing could lessen the family’s grief, Crain Brogdon’s 
relentless pursuit of evidence accomplished their clients’ goals 
of accountability, safer roadways, and a legacy of scholarships 
in the name of their loved one. 

Crain Brogdon immediately inspected the scene, 
interviewed witnesses, and collected preliminary reports 
from first responders.  
It was learned a part from a new tractor trailer had detached 
and dropped on the highway, disabling the student’s 
vehicle when he ran over the part. Claims were filed against 
multiple corporations, foreign and domestic. More than 50 
depositions were taken in the U.S. and abroad. The intensive 
pursuit of evidence discovered  layers of malfeasance.  
 In addition to claims against the trucking company for not 
properly responding to prior notice of mechanical problems 
with the new truck, and claims against the commercial 
driver for violating state law, Crain Brogdon was also able to 
pursue the transportation company for improper alteration 
of the driveshaft during transport and delivery of the new 
truck. In the aftermath, company policies were changed to 
prevent future occurrences. 

A young college student was traveling home after work when 
unexpectedly his airbags deployed, his engine stopped, and 
his car was rendered undriveable on a dark rainy highway. 
When he exited his vehicle to investigate, he was struck by a 
passing vehicle and died at the scene. 


