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Aaron Tobin to Receive 2023 Morris Harrell Professionalism Award

BY JAMES DEETS

According to guidelines adopted
by the DBA Board, the Morris Harrell
Professionalism Award is to be presented
to a Dallas Bar Association member who
best exemplifies, by conduct and char-
acter, truly professional traits that oth-
ers seek to emulate and all in the Bar
admire. In order to qualify for the award,
one must be a role model, particularly for
younger or less experienced lawyers. He
or she must be well-respected by their
peers and make others proud to be a part
of the legal profession.

Aaron Tobin, who graciously served
the DBA as its President, skillfully and
successfully navigating the organiza-
tion through the second year of the
COVID pandemic, has been selected as
the recipient of this year’s Morris Harrell
Professionalism Award. Aaron joins the
ranks of 24 previous award recipients, all
of whom have been beacons of light in the
halls of the Arts District Mansion.

“I feel very fortunate to be a lawyer and
I really believe it is a privilege to practice
law. With this privilege comes the impor-
tant responsibility to navigate your clients
through their legal issues while leading
with integrity and respect for the system
and your fellow officers of the court,” said
Tobin when asked about his perspective
on professionalism.

Tobin recognizes that everyone,
including opposing counsel, experiences
pressure from many areas of life outside of
the practice of law. “I try to remind myself
that everyone feels pressure, including my
adversary. This helps me focus on the sub-
stance of the message as opposed to the
way it is said. Sometimes it is hard to do,
but if I can remember to be tough on posi-
tions and not on people, then it tends to
lead to more civil discourse.”

Aaron Tobin

In addition to numerous professional
mentors, Tobin also attributes his profes-
sionalism toward others to include his
mother. “I was raised by a single mom in
a small town, who found herself divorced
with two young kids, no job and no edu-
cation at the time,” Tobin said. “She put
herself through school, obtained two
degrees, including a masters in nursing,
and became the first nurse practitioner in
my small East Texas hometown.”

Tobin explained that his mother drove
80 to 100 miles to school, worked two
jobs, which included taking emergency
room shifts on the weekends. “Despite all
the challenges she went through, I cannot
remember her ever raising her voice. If she
can go through what she went through
and maintain civility, then [ should strive
to do the same.”

Tobin stated that he had many role
models in the legal profession that shaped
his approach to professionalism, noting

“I was fortunate to be raised by a village.”
Bill Holston, who Tobin identified as one
of his first bosses and a role model, has
previously described Tobin as “creative,
smart, and affable, all of which have been
keys to his success.”

Tobin also identified Nina Cortell,
whom he met through the Patrick E.
Higginbotham Inn of Court, as another
one of his role models. Not surprisingly,
Cortell received the Morris Harrell
Professionalism Award in 2021; she
described Tobin as “a true gentleman
and the epitome of professionalism.”
This is high praise coming from a prior
award recipient!

Cheryl Murray, current DBA
President, stated that Tobin “epitomizes
the characteristics” that entitle someone
to the award. “Aaron is such a leader, not
only putting in hard work and having
creative ideas, but he has the mindset to
make a difference for the benefit of oth-
ers,” Murray said. She described Tobin as
a role model for all in the profession, both
young and old.

Other than a few distant cousins, Tobin
is the first in his family to become a lawyer.
He became interested in law growing up,
noting that in many cases, those who were
leading and making an impact were law-
yers. Tobin understood that a law degree
could form the foundation for many dif-
ferent careers, and this encouraged Tobin
to attend law school. “In law school [at
SMU], my trial advocacy instructors
encouraged me to channel my competitive
fire towards a career in the courtroom, and
[ am so happy they did,” Tobin said.

Tobin is definitely an asset to our profes-
sion. He leads the trial practice at Condon
Tobin Sladek Thornton Nerenberg PLLC,
where he is a partner. “Aaron is such a
good attorney, a gifted practitioner who
goes the distance for his clients,” said

Murray. “Aaron is one of the most well-
respected people for all that he does for
our profession and our community.”

Not only is he passionate about serv-
ing the Bar and the community in which
he lives and works, Tobin also volun-
teers his time to serve on local non-profit
boards and to mentor young lawyers. He
frequently speaks to young lawyers and has
served as an instructor in the Dallas Bar
Association’s Trial Academy.

Tobin is a past President of the Dallas
Bar Association. He is perennially named
to Best Lawyers in America and has been
named one of the Top 100 lawyers in Texas
by Texas Super Lawyers. Tobin is a busi-
ness trial lawyer who regularly represents
Fortune 500 companies, private equity,
small and mid-size businesses, executives,
officers, directors, and entrepreneurs in
state and federal courts all over the coun-
try. He has successfully tried and obtained
well into the nine figures in jury verdicts
and judgments in business cases.

In spite of his successes and contri-
butions to the DBA and the profession,
Tobin remains humble and is personified
by a spirit of gentleness and caring. “I'm
just incredibly humbled to be selected to
receive this award,” Tobin said. “I feel like
[ do not deserve the recognition, but I
want to do my part and carry the message
that all those great lawyers who received
the award before me have carried for so
many years.”

Congratulations to Aaron Tobin on
his receipt of this prestigious award. Join
us in celebrating him at the DBA Awards
Luncheon on Wednesday, November 29,
noon, at the Arts District Mansion. RSVP
at dallasbar.org. HN

James Deets is a Senior Director at Alvarez & Marsal Taxand,
LLC and is a past Chair of the Publications Committee. He can be
reached af jdeets@alvarezandmarsal.com.

Thank You to Our Major Donors

The Dallas Bar Association and Legal Aid of NorthWest Texas kicked off their annual Equal Access to Justice Campaign benefiting
the Dallas Volunteer Attorney Program. A number of Dallas firms, corporations, and friends have committed major support.
Join us in recognizing and thanking the following for their generous gifts*:

CHAIRMAN’S COUNCIL
Akin Gump Strauss Hauer & Feld LLP

Aldous \ Walker LLP
Kirkland & Ellis
Morrison Foerster
Sidley Austin Foundation

GOLD PATRON
Anonymous
Capital One
Margaret & Jaime Spellings

DIAMOND SPONSORS

Gibson Dunn & Crutcher LLP

Haynes and Boone Foundation
Jackson Lewis Foundation

Lynn Pinker Hurst
& Schwegmann LLP
Nexstar Charitable Foundation
Sheppard, Mullin, Richter
& Hampton LLP

Vinson & Elkins LLP

PLATINUM SPONSORS
AT&T
Covington & Burling LLP
Jackson Walker LLP
Locke Lord LLP
David & Cristy McAtee

*As of October 10, 2023
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DBA MEMBER REMINDER
RENEW ONLINE MID-OCTOBER

You may now renew your 2024 DBA Dues online!

Go fo dallashar.org and click on the MyDBA button fo log in and renew online or print your 2024
Dues Renewal invoice to mail in with payment. Your 2024 DBA DUES must be paid by December
31, 2023, in order fo confinue receiving ALL your member benefits.

Thank you for your support of the Dallas Bar Association!
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Programs and meetings are presented Virtually, Hybrid, or In-Person. Check the DBA Online Calendar (www.dallasbar.org)
for the most up-to-date information. Programs in green are Virtual Only programs.

Calendar November Events

NATIONAL NATIVE AMERICAN HERITAGE MONTH

November is National Native American Heritage Month. For information visit https://buff.
ly/3rKDw9p. For more on the DBA's Diversity Initiatives, log on to www.dallashar.org.

WEDNESDAY WORKSHOPS

NOVEMBER 15

WEDNESDAY, NOVEMBER 1

Noon Employee Benefits & Executive Compensation
Law Section
“ERISA Litigation Update: Autumn 2023,” Lacy
Durham and Felicia Finston. (MCLE 1.00)* Virtual
only

Solo & Small Firm Section

“The Texas Post-Pandemic Rules of Civil
Procedure,” Andy Jones. (MCLE 1.00)*

Allied Bars Equality Committee. In person only

4:00 p.m. LegalLine E-Clinic. Volunteers needed. Contact

mmejia@dallasbar.org.
THURSDAY, NOVEMBER 2
Noon Construction Law Section

“Ethics for Construction Lawyers,” Kendall Bryant
and Rekha Roarty. (Ethics 1.00)* Virtual only

Admissions & Membership Committee. In person
only

Criminal Justice Committee. Virtual only

Judiciary Committee. In person only

FRIDAY, NOVEMBER 3

3:30 p.m.  DBA Annual Meeting
Reception at 3:30. Meeting starts promptly at 4.00
p.m.

SATURDAY, NOVEMBER 4

7:00 p.m.  DAYL Bolton Ball
At the Arts District Mansion. Register at dayl.com/
bolton-ball

MONDAY, NOVEMBER 6

Noon Tax Law Section
“Tax Traps and War Stories in M&A,” Aaron Pinegar
and Ashely Withers. (MCLE 1.00)* In person only

TUESDAY, NOVEMBER 7

Noon Corporate Counsel Section
“Risk Management for In-House Counsel.” (MCLE
1.00)* In person only

“The 2023 Texas Privacy & Security Act: Coordinating Compliance & Minimizing Risks under US State
Privacy Laws,” Jenifer Mcintosh. (MCLE 1.00)*

Tort & Insurance Practice Section
“Texas: Welcome to the Lodestar State,” Jody
Sanders. (MCLE 1.00, Ethics 0.25)* In person only

Morris Harrell Professionalism Committee. Virfual
only

DWLA Board of Directors
6:00 p.m.  DAYL Board of Directors

WEDNESDAY NOVEMBER 8

Bankruptcy & Commercial Law Section

“Law Clerk Panel,; Sean Burns, Abdullah Khalil,
Saylor Nolan, Katie Resnick, Laryssa Sommer, and
Daniel Tavera. (MCLE 1.00)* In person only

Family Law Section

“Family Violence and Immigration Implications

in Family Law Cases,” Belinda Arroyo and Sara
Barnett. (MCLE 1.00, Ethics 0.50)* In person only

Public Forum

“Cultural Competency Event,” Jane McBride, Mey

Ly Ortiz, and moderator Nnamdi Anozie. Virtual only
4:00 p.m. LegallLine E-Clinic. Volunteers needed. Contact
mmejia@dallasbar.org.

THURSDAY, NOVEMBER 9

9:00 a.m. Juvenile Delinquency Conference
Free for DBA Members; Non-members $110.
Presented by the DBA Child Welfare & Juvenile
Justice Committee. (MCLE 6.00, Ethics 2.00)*
Virtual only

Noon Alternative Dispute Resolution Section
“ADR in the Healthcare industry,” Dr. John Potter.
(MCLE 1.00)* Virtual only

Minority Participation Committee

“Part I: Talking About Our Generations: How to
Build a More Equitable & Inclusive Workplace for
Employees of All Ages,” Al Ellis, Fred Gaona Il
Hon. Rhonda Hunter, Janet Landry Smith, and
moderator Alexier Barbour. (DE| Ethics 1.50)*
Virtual only

CLE Committee. Virtual only

Publications Committee. Virfual only

Dallas Bar Association

Santa Brings a Suit

Sponsored by the Community Involvement Committee

Friday, December 1, 2023
9:00 a.m. to 1:00 p.m.

Drop off location:

Arts District Mansion (2101 Ross Avenue)

The DBA Community Involvement Committee is collecting gently
used business attire such as suits, pants, belts, purses, shirts
& winter attire such as coats, sweaters, pants, socks.

4:00 p.m.

Visit www.dallashar.org for updates on Friday Clinics and other CLEs.

FRIDAY NOVEMBER 10

Government Law Section
“Don’t Let Bumps Lead to Blunders,” Melissa
Cranford. (MCLE 1.00)*

Trial Skills Section
“Cross Examination of Expert Witnesses,” Shane
Read. (MCLE 1.00)*

MONDAY NOVEMBER 13

Real Property Law Section

“Navigating the Complexities of Mixed-Use
Development: A Lawyer's Perspective on RedBird
Mall,” Julia Beckman and Phill Geheb. (MCLE
1.00)*

Peer Assistance Committee. Virtual only

Senior Lawyers Committee. In person only

Sand Branch Food Drive Begins

Drop off donated non-perishable food items at the

Arts District Mansion. For more information contact
al@textrial.com.

TUESDAY, NOVEMBER 14

Noon Business Litigation Section

Topic Not Yet Available

Education Law Study Group
“Pi-Yay!” Felicia Webb. (MCLE 1.00)* Virtual only

Immigration Law Section
Topic Not Yet Available

Mergers & Acquisitions Section

“The Corporate Transparency Act: What You Need
to Know,” Bart Nebergall. (MCLE 1.00)* Virtual only
DVAP GLE

“How to Handle your First (or 10th) Termination/
Adoption Case.” (MCLE 1.00)* Virtual only
Community Involvement Committee. Virtual only
Courthouse Committee. Virtual only

Home Project Committee. In person only

Legal Ethics Committee. Virtual only

6:00 p.m. Dallas LGBT Bar Board of Directors

WEDNESDAY NOVEMBER 15

Energy Law Section
“Extracting Value from Oilfield ‘Waste’,” Lee Gill.
(MCLE 1.00)* In person only

Health Law Section
“Al Risks in the Healthcare Space,” Jody Rudman.
(Ethics 1.00)* Virtual only

Wednesday Workshop

“The 2023 Texas Privacy & Security Act:
Coordinating Compliance & Minimizing Risks
under US State Privacy Laws,” Jenifer Mcintosh.
(MCLE 1.00)

Law in the Schools & Community Committee.
Virtual only

Pro Bono Activities Committee. Virtual only
Public Forum Committee. Virtual only

LegalLine E-Clinic. Volunteers needed. Contact
mmejia@dallasbar.org.

THURSDAY, NOVEMBER 16

Noon Appellate Law Section

“Recent Changes to Permissive Interlocutory

Appeals in Texas,” Rich Phillips. (MCLE 1.00)* In
person only

Minority Participation Committee

“Part II: Creating a Culture Where Everyone
Thrives: Disability Inclusion in the Workplace,” Prof.
Katherine Macfarlane. (DEI Ethics 1.50)* Virtual
only

4:00 p.m. DBA Board of Directors
DBA & SMU Pickleball Mixer

Held at Chicken N Pickle Grand Prairie. Registration
fee $18 at dallasbar.org.

FRIDAY, NOVEMBER 17

No DBA events scheduled

SATURDAY, NOVEMBER 18

7:00 p.m. Dallas LGBT Bar Association Visibility Ball
Email info@dallaslgbtbar.org for more information.
Held at the Virgin Hotel.

MONDAY, NOVEMBER 20

No DBA events scheduled

TUESDAY, NOVEMBER 21

Noon Antitrust & Trade Regulation Section
Topic Not Yet Available

6:30 p.m.

Entertainment Committee. Virfual only

WEDNESDAY, NOVEMBER 22

No DBA events scheduled

THURSDAY, NOVEMBER 23

DBA offices closed in observance of Thanksgiving

FRIDAY, NOVEMBER 24

DBA offices closed in observance of Thanksgiving

MONDAY, NOVEMBER 27

Noon Science & Technology Law Section
Topic Not Yet Available

Securities Section
Topic Not Yet Available

TUESDAY, NOVEMBER 28

9:00 a.m. Giving Tuesday
Celebrate giving by giving back to DVAP — www.
dvapcampaign.com

Noon Probate, Trusts & Estates Law Section
“Presentation on Collecting Fees,” Jeanne Huey.
(Ethics 1.00)* Virtual only

WEDNESDAY, NOVEMBER 29

Noon DBA Awards & Court Staff Luncheon
All members invited. We will honor DBA award
recipients, present our Committee and Section
awards, and recognize court staff. RSVP to
Ihayden@dallasbar.org.

4:00 p.m. LegalLine E-Clinic. Volunteers needed. Contact

mmejia@dallasbar.org.

THURSDAY, NOVEMBER 30

(3 Letl's Keep it
Follow us!

Social.

Noon DBA CSF Board of Directors

* ¥ r:ind out what's going on at "
¥ #DallasBarAssoc
y P OSSN TV VN VLTV N
Facebook Twitter

as soon as possible and no later than two business days before the seminar.
All Continuing Legal Education Programs Co-Sponsored by the DALLAS BAR FOUNDATION.
*For confirmation of State Bar of Texas MCLE approval, please call the DBA office at (214) 220-7447.

If special arrangements are required for a person with disabilities to attend a particular seminar, please contact Alicia Hernandez at (214) 220-7401
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Experience. Expertise. Empathy.
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The Know-how to Make it Happen
These attorneys, and every lawyer at ONDA Family Law,
have what it takes to get you through your divorce.

A Family Law Firm

NID A

orsinger  nelson  downing anderson

Dallas | Frisco | San Antonio | ondafamilylaw.com
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President's Column

Get to Know the DBA Executive

Director, Alicia Hernandez

BY CHERYL CAMIN MURRAY

Many of you know Alicia Hernandez, the Dallas Bar
Association Executive Director. However, do you really know
her? I had the opportunity to interview her, so you can learn
more about her on both a professional and personal level.

By way of background, Alicia was born in Baltimore,
Maryland. Her family moved to Puerto Rico when she was
a baby, and they lived there for two years. Thereafter they
returned to Maryland and then later

ties, financing, budgeting, and strategic planning. She is run-
ning the Dallas Bar Association like any CEO would run a
business and ensures the organization stays in the black, while
continuously monitoring it and looking for ways to improve it
for the benefit of its members.

Alicia loves serving as the Executive Director and enjoys
the people she works with on a regular basis. She still has the
opportunity to help people through pro bono, as well as to
help the DBA members with mentoring opportunities.

In particular, Alicia feels lucky she

moved to Shreveport, Louisiana, for
a new career opportunity for her dad.
Alicia spent most of her childhood in
Shreveport along with her older sister
and younger brother. Alicia is the only
lawyer in her immediate family.

Alicia is happily married to Domingo
and has three children, Martin (age 20),
Anna Rose (age 19), and John (age 17).
I learned that Alicia loves genealogy—
in other words researching and study-
ing her family tree. Her son, Martin,
had a Boy Scout project where he was
required to research his ancestry in
order to obtain a genealogy badge. He
was not very interested in the project,
but Alicia found it fascinating.

Alicia became a lawyer because she
wanted to help people, which is no
surprise to anyone who knows Alicia.

had the opportunity to help organize
and participate in the DBA Transition to
Law Program, which assigns young law-
yer mentees to more experienced attor-
ney mentors. Alicia believes mentorship
is crucial because it has a lasting, positive
impact on individuals and, through this
program, our legal profession.

[ asked Alicia to describe what she
has learned about the DBA—Dboth the
positive and challenging aspects. Alicia
explained that the challenges are also
the positive points. For example, the
DBA is a large organization with close
to 12,000 members. This means it has
something for everyone because of all
the sections, committees, activities,
events, and opportunities for every type
of lawyer. However, its large size also
means that those running the organi-

She is always doing whatever she can  Alicia Hernandez
for others.

Her first legal job was with the federal government, work-
ing at the U.S. Department of Health and Human Services, in
the Office of General Counsel. Thereafter, she found a posi-
tion at Legal Services of North Texas (which is now known
as Legal Aid of NorthWest Texas). Alicia worked in the pro
bono clinic in law school, and she loved it. She knew this new
legal aid position was right for her.

At Legal Services of North Texas, she served as a legal
aid staff attorney and was later promoted to Director of Pro
Bono. Alicia was encouraged to get involved in the DBA and
work on the DBA Pro Bono Activities Committee. This is
how Alicia got to know Cathy Maher, the DBA Executive
Director at that time.

Cathy ultimately recruited Alicia to work full-time for the
DBA as the Director of DVAP and Director of Community
Services. During this time, Alicia was very involved in the
Belo Mansion (now known as the Arts District Mansion)
Expansion initiative, which had a goal of raising millions of
dollars to expand the footprint and parking for the Mansion so
it could be the incredible DBA headquarters that it is today.

I asked Alicia if she had any mentors over the years. She
mentioned Lois Bacon, who unfortunately passed away about
14 years ago. Lois was an attorney and steadfast DBA member,
who went back to law school as a second career and worked at
legal aid as a volunteer. She was vested in helping Alicia and
her career. We could all use a Lois in our lives.

Thanks to Alicia’s time working at Legal Services, she
learned about the non-profit industry and management of
not-for-profit companies. As a result, when Cathy was plan-
ning to step down as DBA Executive Director in January
2017, Alicia dusted off her interview skills and put her name
in the hat for this prestigious position. After intensive rounds
of interviews, Alicia was enthusiastically offered the role.
Alicia recalls being very nervous the night before her first day
as DBA Executive Director. However, after a few hours on
the job, it hit her that she was working at the same place she
had for many years, but with an expanded role. Her butterflies
quickly flew away.

As Executive Director of the DBA, Alicia manages the
overall operations of our Association and along with the
President, Officers, and Directors, oversees projects, activi-

Mark Your Calendar!

DBA Annual Meeting
Friday, November 3, 4:00 p.m.

DBA Awards Program & Luncheon
Wednesday, November 29, Noon

More information to come.
Stay up-to-date at www.dallasbar.org.

zation must work very hard at commu-

nicating to the members, in different
ways, in order for them to be aware of everything that the
DBA has to offer.

Alicia feels very fortunate to have a wonderful team of
DBA professionals working by her side. The DBA profession-
als are a cohesive group with a family spirit. They have a com-
mon goal of serving other people and supporting the DBA
members. They rally around each other on a professional and
personal level and are there for each other on a daily basis.

In honor of the DBA’s 150th birthday, I asked Alicia where
she sees the DBA in 20 years. She explained that we have
many of the same core values that we had 150 years ago. We
remain committed to professionalism, excellence, and sup-
porting the members and each other. Access to Justice is a
recurring theme for the DBA throughout the years, as well
as the commitment to the rule of law and diversity, equity,
and inclusion. The core values of the DBA’s members and
professionals seem to be constant through the years, but how
we address them through our specific programs continues to
evolve over time.

Alicia believes we need to put more focus on young and new
lawyers in order for the Association to stay relevant to them
and their needs, to get them more involved, and to keep our
edge at being the best Bar in the country. The DBA will hope-
fully continue to be a way of life for all lawyers in the Dallas
community and beyond because they will know its value.

Finally, I requested that Alicia let us know what the DBA
membership can do to support her and her team. She flipped
the question back to us and asked that we provide feedback
on what is going well, and what the DBA can do better. She
wants to know. Her response to this question goes back to why
she became a lawyer—to serve others. She wants to know how
the DBA can help you.

We congratulate Alicia for her years of incredible service
to the Dallas Bar Association, its members, and the Dallas
community. The DBA’s continuous success is in large part due
to Alicia’s conscientiousness, sincere dedication, and very
hard work along with her devoted and talented team. Alicia,
we applaud and appreciate you!

Many thanks,
Cheryl

Part 1: November 9, Noon, via Zoom

Al Ellis, Fred Gaona Ill, Hon. Rhonda Hunter,
Janet Landry Smith, and moderator Alexier Barbour

Part 2: November 16, Noon, via Zoom

Prof. Katherine A. Macfarlane

Each program offers DEI Ethics 1.50
Register at dallasbar.org

Sponsored by the Minority Participation Committee
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Aldous\Walker Supports EAJ to Help Others

BY MICHELLE ALDEN

The Dallas Volunteer Attorney Program
(DVAP) is very fortunate this year to receive
the support of Aldous\ Walker LLP, with a
$25,500 donation. This makes an impres-
sive total of $52,250 from Charla Aldous
since 2011.

The attorneys at Aldous\Walker try
cases because they are passionate about
helping people. They try all types of civil
cases, from wrongful death to birth injuries
to truck accidents to sexual assault. The firm
aims to help clients get through tough times
and come out stronger.

“l can’t imagine walking away from this
career one day and saying only, ‘I did a good
job for my clients.” I will only sleep well at
night if I can point to those cases where |
didn’t stand to earn a single dollar, but I did
the work anyway—and did it well—because
it was the right thing to do. I have always
operated that way and always will,” said
Charla.

In addition to supporting the Equal
Access to Justice Campaign, Aldous)
Walker handles various pro bono matters.
Charla and Brent represented a woman
identified only as Jane Doe, a local restau-
rant employee who, in May 2020, at the
height of the pandemic, simply wanted to
wear a face covering at work to protect her-
self and others. The restaurant refused to
let her do so and declined to give her any

hours to work until, or unless, she ceased
wearing the covering. Aldous\ Walker went
to court on her behalf and secured a tem-
porary restraining order allowing their client
to wear a face covering and prohibiting the
restaurant from retaliating against her.
Similarly, each case placed with a vol-
unteer attorney by DVAP can lead to life-
changing results—one more parent with
access to their children, one more veteran
with access to benefits earned, one more
grandparent able to adopt a child whose par-

DALLAS BAR ASSCOCIATION

SERVICE

NEED TO REFER A CASE?

The DBA Lawyer Referral Service Can Help.
Log on to www.dallashar.org /lowyerreferralservice

or call (214) 220-7444.
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Runner-up receives: A choice of Heart of Hawaii, Fairmont Chateau Whistler,
or Farmhouse Luxury in Napa Vineyards Trip.

*Picture shown is not exact winning vehicle

Purchase raffle tickets online at
www.dallashar.org/dvapraffle
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DBA INAUGURAL CELEBRATION ON JANUARY 20, 2024
The winner need not be present to win.

The winner is responsible for all taxes, title and licensing.
Prize is non-transferable. No cash option is available.

Brent Walker

ents are absent, or one more person who is
able to finally secure employment due to an
old criminal charge being expunged.

In one recent case, an elderly and indi-
gent resident, Matilda, was being evicted
during the summer heat wave from senior
housing. She had no friends or family and
was current on rent; indeed, housing assis-
tance programs compensated the landlord
for the unit. She was being evicted over a
series of disagreements with the landlord,
which the landlord’s representative admitted
on the stand were non-threatening and non-
violent. “Thanks to DVAP, we were able to
step in and obtain an agreed dismissal of this
action, allowing Matilda to stay in her unit
well past the heatwave and enabling her
to move out in peace,” explained Eugene
Temchenko of Vinson & Elkins LLP.

“Our jobs can be demanding and stress-
ful and run you down. But the reward in

knowing you helped
bring goodness and O
light into some-
one’s life makes it
all worthwhile.

I tell my kids
every  day
before school

to do good for others;
for their whole lives,
[ have described my
job as ‘helping others.’
[ want them to learn
how that view feeds
the soul. I hope all law-
yers can feel the fulfill-
ment that comes with
helping others for the
right reasons, not for
pay, whether through
pro bono or supporting
DVAP” added Brent
Walker.

DVAP is a joint pro
bono program of the
DBA and Legal Aid
of NorthWest Texas.
The program is the
only one of its kind
in Texas and brings
together the volunteer
resources of a major
metropolitan bar asso-
ciation with the legal
aid expertise of the larg-
est and oldest civil legal
aid program in North
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$900,000

$800,000

$700,000

$600,000

To Give: www.dvapcampaign.org.

Texas. For more information, or to
donate, visit www.dallasvolunteer
attorneyprogram.org. HN

Michelle Alden is the Director of the Dallus Volunteer Attorney
Program. She can be reached at aldenm@lanwt.org.
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Mastering the Mechanics of Mandamus

BY NEIL STOCKBRIDGE

Drat! You know the familiar feel-
ing. Your mandamus petition just got
denied. You even had a compelling
case for mandamus relief this time. Oh
well. At least you managed everyone’s
expectations, explaining that manda-
mus petitions have an incredibly low
success rate, right? Think again.

True, mandamus petitions are rarely
granted. But the likelihood of success
is higher than your instinct tells you
when the petition is filed properly.
You may not have realized it, but the
reason your petition was denied may
have had nothing to do with its merits.
Petitions are commonly denied simply
because they are defective. And the
appellate rules impose no obligation
on the appellate courts to explain the
basis for a denial, alert you to any pro-
cedural defect, or give you an opportu-
nity to cure any defect standing in the
way of a merits review before denying
your petition. Ouch.

There is good news, though. These

procedural technicalities are easy to
comply with once you have mastered a
few basic mechanics of mandamus peti-
tions. Mandamus petitions (and other
original proceedings) are governed by
Rule 52 of the Texas Rules of Appellate
Procedure. The most common pro-
cedural pitfalls are Rules 52.3(j) and
52.7(a). These rules function to ensure
(1) the record on which your petition
is based is complete, (2) your peti-
tion accurately reflects the record, and
(3) the court may rely on your record
and petition. If you cannot follow
these two rules, then do not pass go, do
not collect $200.

Rule 52.7(a) requires two things:
(1) include with your petition every
document that is material to your
claim for relief and that was filed in
any underlying proceeding, including
any transcript of any relevant testi-
mony, and (2) make sure it is all prop-
erly authenticated. Most have little
issue providing all the material docu-
ments. But try not to go overboard.
Generally, it will suffice to include the

Texas )
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live petition, answer, relevant motion,
briefing, evidence, reporter’s record,
and order at issue.

What trips up most people under
Rule 52.7(a) is twofold. First is forget-
ting to either include a transcript of the
relevant testimony or specifically state
there was no testimony adduced in con-
nection with the matter complained.
The best practice here is to always
include a copy of the reporter’s record
for any relevant hearing. Second is fail-
ing to properly authenticate the docu-
ments in the record. The rule requires
certified or sworn copies. Certified cop-
ies may be ordered from the appropri-
ate court clerk. Simple attorney cer-
tifications a la a certificate of service
will not suffice. Documents become
sworn copies when they are attached
to an affidavit or to an unsworn decla-
ration stating under penalty of perjury
that the person making the affidavit
or unsworn declaration has personal
knowledge that the copies of the docu-
ments attached are correct copies of the
originals. Swearing to the authentic-
ity yourself is simple, convenient, and
cost-effective. But beware. Affidavits
and unsworn declarations are subject
to perjury. So, it behooves you to find
the person with complete familiarity
and personal knowledge of your file,
the trial court’s file, and everything
included in the mandamus record. If
you use an unsworn declaration, be
sure it complies with Chapter 132 of
the Texas Civil Practice and Remedies
Code. As a bonus tip, be sure to include
an index of every document included
in the record. Indexes are helpful, and
Rule 52.7(c) requires them.

The other rule you need to master
is Rule 52.3(j). It requires you to cer-
tify that you have “reviewed the peti-
tion and concluded that every factual
statement in the petition is supported
by competent evidence included in the
appendix or record.” Avoid including
a 52.3(j) certificate with your petition
without ensuring the record supports
your factual statements. Include pre-
cise record citations; they are neces-
sary and help ensure your certification
is accurate.

Reasonable people can disagree on
whether an appellate court should be
able to deny a petition on what some
may call a minor technicality with-
out allowing an opportunity to cure
the defect—Ilet alone providing noti-
fication of the defect. Indeed, the
Supreme Court Advisory Committee
recently debated the wisdom of the
current iteration of Rule 52 and rec-
ommended that the Supreme Court
amend Rule 52 to provide notice and
an opportunity to cure procedural
defects. However, the recommenda-
tion was not unanimous (16 committee
members favored the amendment and
nine opposed it). Notably, the recom-
mendation is not binding, and it is yet
to be seen whether the Supreme Court
will adopt it. Until and unless it does,
master these mandamus mechanics to
ensure your petition is reviewed on the
merits. HN

Neil Stockbridge is a Staff Attorney for the Fifth Court of
Appeals. He can be reached at neil stockbridge@ixcourts.
gov. Any views expressed in this article are solely the
author's and do not represent any view of the Court, any
justice, or any court staff.

Hon. Glen M.
Ashworth (Ret.)

Paul A. Bruno,
Esq., FCIArb

HughE.
Hackney, Esq.

Cecilia H.
Morgan, Esqg.

Hon. Harlin DeWayne
Hale (Ret.)

Hon. Linda B.
Thomas (Ret.)

Local Solutions. Global Reach. 06’\90@

Lisbeth M.
Bulmash, Esq.

Angela
Downes, Esq.

Hon. Jeff
Kaplan (Ret.)

Robb L.
Voyles, Esq.

Hon. Harlan A.
Martin (Former)

Hon. Mark
Whittington (Ret.)

Gary
Fowler, Esq.

Jerry
Grissom, Esq.

Patrick
McManemin, Esg.

= O
Hon. Karen Brown

Willcutts (Former),
FCIArh




November 2023 Dallas Bar Association | Headnotes 9

Old Guard is Comfort Zone ...
Not in the Zone.

We Are The New Guard.)

FBFK

THE NEW GUARD

Lawyers for the Way You Do Business Today
Transac tions/M&A - Litigation « IP
Dallas | Houston | Austin | Orange County
fbfk.law




10 Headnotes |

Dallas Bar Association

November 2023

Focus  Business Litigation/Appellate Law

Securing Your Judgment Assets Before Judgment

BY TATE HEMINGSON

Attorneys (and their clients, in particu-
lar) can be dismayed to find after hard-fought
litigation that a once-promising judgment is
now worth nothing more than the paper it
is written on. Texas law, however, provides
several pre-judgment remedies that give a
potential judgment creditor the chance to
secure money or property belonging to the
defendant before a judgment becomes final.
These remedies are most useful when there
is a concern that the defendant has lim-
ited assets that may no longer be available
once litigation is done. A few common pre-
judgment remedies include garnishment,
sequestration and attachment, receivership,
and injunctive relief.

Do Your Homework

It is important early on (ideally before
suit) to research the defendant’s assets,

through public records or a private investi-
gation firm. The more you can find out on
the front end, the better your chances of
success when it matters in the future.

Pre-Judgment Garnishment

If you know or suspect the defendant
has a bank account in the state, then a pre-
judgment writ of garnishment might be a
good option to secure any of the defendant’s
funds or other property (e.g., stock cer-
tificates, safety deposit contents, etc.) held
by the bank or other financial institution.
While often considered a post-judgment
remedy, garnishment is available before
judgment, though a few additional steps
are required under Chapter 63 of the Civil
Practice and Remedies Code and corre-
sponding procedural rules.

First, the debt must be liquidated and
not contingent (i.e., no tort claims or dam-
ages to be decided by the jury). Second, the
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application for the writ must be supported
by an affidavit stating: (1) the debt is just,
due, and unpaid, (2) the defendant does not
have property within Texas sufficient to sat-
isfy the debt, and (3) the garnishment is not
sought to injure the defendant or garnishee.

Once filed, the court must hold a hear-
ing (which can be ex parte) on the applica-
tion and determine a bond amount. A bond
is required for the writ to be issued. Once
issued, the writ is served on the garnishee,
who must freeze the garnished funds or hold
property of the defendant. The defendant
has options to try to dissolve the garnish-
ment or post a replevy bond to regain access
to the frozen assets.

Sequestration & Attachment

Sequestration and attachment provide
two similar pre-judgment remedies. Both
allow a creditor to secure a debtor’s prop-
erty (real or personal) in immediate danger
of being concealed, disposed-of, ill-treated,
wasted, destroyed, or removed from the
court’s jurisdiction.

Sequestration mainly  differs  from
attachment in that the creditor must have
a valid security interest in the to-be-seques-
tered property. Sequestration thus most
commonly involves disputes over real or
personal property. Attachment does not
require a security interest—generally, only
a liquidated debt.

Both remedies require a separate appli-
cation to the court supported by an affidavit
to establish the requisite elements, a hear-
ing, and the posting of a bond. If issued, the
sheriff or constable will seize or secure the
property at issue, which will usually be held
pending final judgment. Though in cases
where the property seized may significantly

diminish in value or go to waste during the
lawsuit (think perishables), the assets may
be sold before judgment.

Receivership

Another option in certain cases is to
request the appointment of a receiver over
the defendant. There are specific require-
ments set forth in Chapter 64 of the Civil
Practice and Remedies Code. This option
could be useful to preserve a business or
asset to avoid its loss during the pendency
of the litigation.

Injunctive Relief

Finally, a plaintiff can look to traditional
injunctive relief to preserve potential judg-
ment assets. This could be useful in situa-
tions in which a defendant is known to be
selling or transferring assets during (or in
anticipation of) suit to render a future judg-
ment uncollectible. In such cases, a plaintiff
must meet the traditional injunctive relief
requirements to show there is no adequate
remedy at law and, unless the defendant is
enjoined, the plaintiff will suffer immediate
and irreparable harm.

Each of these options require careful
planning and execution to ensure that all the
applicable statutory and procedural require-
ments are met, and they do not come with-
out some risk. For those planning to seek such
remedies, it is equally important to know the
requirements in advance so that, if possible,
you are prepared to avoid future impediments
to recovering on a judgment. HN

Tate Hemingson is an Atiorney at Clark Hill PLC and can be reached
at themingson@darkhill.com. The views expressed herein represent
those of the author only and are not necessarily the views of Clark Hill
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Securing Judgment for Appellate Attorney’s Fees

BY BETH M. JOHNSON

Some people just cannot handle
losing. Even if the trial judge followed
the law and issued orders well within
the court’s discretion, the losing party
still might appeal. Facing an appeal
after winning at trial can be frustrat-
ing because even if the appeal is argu-
ably not “frivolous,” it might be destined
to lose. The appellee must then choose
whether to ignore the appeal and hope
the appellate court makes the right
decision or pay more attorney’s fees to
defend the judgment.

To help ease this decision, the win-
ning party can ask for conditional appel-
late attorney’s fees. Because the award is
sought before an appeal, the award must
be made conditional on the appellant’s
unsuccessful appeal. In other words,
the award is granted only if the “losing”

party wastes the “winning” party’s time
by delaying finality of the case without
changing the trial’s outcome.

The request must be made while the
trial court still has plenary power. When
an appeal begins, the trial court’s plenary
power would have already expired, and
without a remand, the trial court would
lack authority to do anything after the
appeal, much less award fees. Thus, to
protect the appellee from having to pay
more attorney’s fees, the request should
be made during the trial. Note: a judg-
ment for conditional appellate fees will
not force the appellant to pay fees up
front, but it will require payment at the
end of the appeal if the appellant loses.

In 2019, in Rohrmoos Venture, the
Texas Supreme Court issued an opinion
describing how to present sufficient evi-
dence to support awards for attorney’s
fees in fee-shifting situations. In 2020,
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in Yowell, the Texas Supreme Court fur-
ther explained that the Rohrmoos stan-
dard also applies to requests for appellate
fees; however, because those fees have
not yet been incurred, the evidence will
necessarily be speculative. An expert—
i.e., an attorney—must present opinion
testimony regarding who will represent
the appellee, what hourly rates will be
charged, and what services will be neces-
sary to ensure appropriate representation.

Testimony that the court should
award $10,000 in the event of an appeal
is conclusory and provides no informa-
tion about what must be done in an
appeal, what kind of attorney is going
to do the work, or how many hours
the appeal will require. Unfortunately,
awards of appellate attorney’s fees are
regularly reversed because conclusory
testimony was all that was offered. As
the Yowell court stated, “uncertainty
does not excuse a party seeking to
recover contingent appellate fees from
the need to provide opinion testimony
about the services it reasonably believes
will be necessary to defend the appeal
and a reasonable hourly rate for those
services.”

If appellate counsel has not yet been
selected, the trial attorney should be
able to determine the reasonable fee for
appellate counsel. Typically, the bare
minimum tasks to defend an appeal
would be to file a notice of appearance;
review the appellant’s brief, record, and
relevant legal authority; draft an appel-
lee’s brief; present oral argument if nec-
essary; and review the final opinion to
explain it to the client. The trial attor-
ney should have an idea based on trial
about what issues are likely to be pre-

sented on appeal and provide estimates
as to the number of hours that will be
required. Alternatively, the trial attor-
ney could consult with an appellate
attorney for a more accurate idea of
the potential work involved. Also, the
trial attorney can ask for fees if the win-
ning party has to respond to a motion
for rehearing in the appellate court
or a petition for review in the Texas
Supreme Court.

As mentioned above, the trial court
would lack authority to grant fees after
an appeal in the absence of a remand. In
a recent Dallas opinion, the appellant
was granted a remand for the consider-
ation of appellate attorney’s fees because
the appellant partially succeeded on
appeal. Generally, an appellee can-
not request any relief beyond what was
already granted by the trial court unless
the appellee files a cross-appeal. Thus,
an appellee could file a cross-appeal for
the sole purpose of seeking a remand
for appellate attorney’s fees if the appel-
lant’s issues are all overruled on appeal.
A cross-appeal would require additional
briefing (more fees) and could require
segregation of fees between those neces-
sary for the appeal versus those necessary
for the cross-appeal. Further, this cross-
issue could be overruled based on waiver
if the request was not already made
in the trial court. So, the moral of the
story: add a reminder to “request appel-
late attorney’s fees” to your trial check-
list. If nothing else, it will make your cli-
ent happy and could deter the other side
from appealing in the first place. HN

Beth M. Johnson, Attorney at Law, may be reached at beth@
bethmjohnson.com.
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Unleashing the Power of Injunctions: Will Yours Withstand Scrutiny?

BY JULIE PETTIT GREESON
AND ROBERT GREESON

In the world of business litigation,
the battle for injunctive relief can be
make or break. Whether you are a sea-
soned practitioner or a newly licensed
attorney, mastering the art of drafting
an effective Temporary Restraining
Order (TRO) is paramount. When
a client walks in the door seeking or
defending injunctive relief, there is not
a lot of time for research and analyz-
ing the issues that come up. Knowing
Texas Rules of Civil Procedure 680 and
683 is critical, as is knowing in advance
how to draft an effective TRO applica-
tion. A flawed TRO can shatter dreams
of enforcement and leave your client
exposed to potential harm. Even if a
sound reason for granting relief appears
elsewhere in the record, the Texas
Supreme Court has stated in the stron-
gest terms that rules regarding TROs
are mandatory. State v. Cook United,
Inc., 464 S.W.2d 105 (Tex. 1971).

With that in mind, here are five
quick tips to guide you through the
process of crafting an ironclad TRO in
Texas.

1. Clearly identify all parties
involved. This tip seems like a “no-
brainer,” but an essential requirement
of a TRO is to clearly and sufficiently
identify the parties you seek to enjoin.
Especially in a business case with mul-
tiple entities or related entities, it is
crucial to ensure your TRO is effec-
tive against the specific legal entity
you need to enjoin. If you neglect this
essential requirement, you may be left
with a TRO that allows harm to con-
tinue to be inflicted upon your client.

2. If your TRO is granted without
notice to the adverse party, be ready
to explain why that was necessary.
Although courts generally disfavor
ex parte hearings, notice of a TRO to
an adverse party is not required if you
can show your client will suffer harm
before notice can be served. But if you
choose to go down this path, you will
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need to explain why the order should
be granted without notice. Reasons
for choosing not to provide notice are
limited—such as the risk of evidence
destruction, preventing further harass-
ment, or imminent danger to one’s
well-being.

3. Articulate the irreparable harm
your client will suffer without the
TRO. Under Texas law, a TRO that
fails to identify imminent, irreparable
injury giving cause to its issuance will
not suffice. It is not enough that your
application for TRO address the irrep-
arable injury. The court’s order grant-
ing the TRO must identify the irrepa-
rable injury as well. But be careful that
the order is not conclusory. Simply
claiming that an injury to your client is
irreparable is not sufficient. An “irrep-
arable injury” is one that cannot be
adequately compensated or remedied
by any monetary award or damages
that may be awarded later. Examples
of irreparable injuries include harm
to one’s reputation or even something
more abstract, such as pollution. TROs
can be void if they do not define the
injury they were designed to prevent
and explain why such injury would be
irreparable.

4. You must include a bond
amount...and you must pay it! When
your TRO is signed by the court, a
bond amount must be included in the
order specifying how much security
needs to be provided. In other words,
the law requires that an applicant put
forth money or a “bond” in case the
TRO is dissolved. This is a vital part of
the process because a “TRO that fails

to set bond is void and unenforceable.”
In Re St. Mark’s Sch. Of Tex., No.
05-23-00369-CV, 2023 WL 3220937,
at ¥4 (Tex. App.—Dallas May 3, 2023,
orig. proceeding) (mem.op.). The
court is bound by this rule and cannot
waive this requirement. And note that
the TRO is not enforceable unless the
bond is paid.

5. Include a detailed description
of the relief sought. Specifying the
relief your client is seeking in the TRO
is essential. Be thorough and explicit
about what the defendant is prohib-
ited from doing and the possible con-
sequences of violating the TRO. Do
not be overly broad. While laying out
every minor detail of your TRO may
seem excessive, leaving no room for
ambiguity makes it easier for the par-
ties involved to understand and comply
with the order. This level of detail facil-
itates understanding and compliance,
reducing the likelihood of inadvertent
violations and misunderstandings.

In a world where legal matters can
be complex and emotionally charged,
mastering the art of drafting a TRO
does not have to be daunting. Using
these five tips, you will be better pre-
pared to navigate the process and help
protect your client when it matters
most. Remember that a well-drafted
TRO provides the peace of mind and
protection your client needs when all

is at stake. HN

Julie Pettit is the founder of The Pettit Law Firm. She can
be reached at jpettit@pettitfirm.com. Robert Greeson is a
Partner at Norton Rose Fulbright and can be reached at
robert.greeson@nortonrosefulbright.com.

Mark Your Calendars
Film + TV Bootcamp
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Location TBD | CLE credit available
www.dallasbar.org

Presented by the DBA Entertainment, Art & Sports Law Section

2023 VIRTUAL

Presented by the Dallas Bar Association's Child Welfare and

Juvenile Justice Committee

NOVEMBER 9, 2023 - ON ZOOM

; &.0 MCLE & 2.0 Ethics - pending

Lawyers

BOOK

TOUR « Secure, professional environment for

attorneys and their legal staff
» Conference room access for meetings,
mediations, and depositions
+ Convenient location at Central & Caruth
in Dallas, with free parking

(L) (214)865-7770 2 www.lawofficespace.com

Free for DBA members
S110 for non-members

@ Multiple topics and speakers

QUESTIONS? CONTACT:
Melissa Garcia
mgarcia@dallasbar.org
214-220-7484
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Thank You, 2023 Legacy Club!

All Emeritus members (licensed 50+ years) are invited to make an optional $100
gift to support the DBA and its programs. In addition to a free Emeritus membership
that includes free CLE, Headnotes, and more, Legacy Club members also receive
special recognition in Headnotes, on the DBA website, and at the Annual Meeting.
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DEI CLE Challenge

The DBA encourages its members to aspire
to complete 3 hours of CLE training in the
areas of diversity, inclusion, and equity
each calendar year. The DBA will recognize
members who complete and self-report
their 3 hours of DEI CLE by December
31, 2023. Programs that qualify will be
identified on the DBA’s online calendar.

Join the Challenge
to be recognized in the February 2024
Headnotes, in DBA Online, and receive
your electronic DEI CLE Challenge badge.
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BY JESSICA D. SMITH

To say that the DBA started off the
21st century with a bang would be an
understatement. The Association grew
in size, diversity, and CLE options. It
added more meeting space, elected his-
tory-making presidents, and brought
CLE online. An already busy Association
took on even more major projects and
redefined leadership.

Beginning in 2001, to meet the
increasing demands of its growing mem-
bers of over 8,000, the DBA made plans
to construct additional meeting space.
During this first year of growth, our
nation suffered an unimaginable trag-
edy with the September 11 attack. The
DBA responded with support, programs,
and outreach. Even through this trag-
edy, the leadership recognized the need
to push forward for the advancement of
its members. They continued to raise the
funds needed for the project, and after
two years raised $14 million dollars! Law
firms and members made up by far most
of the contributions, although both of
the largest gifts came from the Dallas
Bar Foundation (DBF) and the Belo
Foundation, as well as a sizeable donation
from Culinaire International.

DBA leaders such as Nancy Thomas

JOIN NOW & SAVE!

Join the Dallas Bar Association. ® Al the Best Lawyers Call the DBA home!

DarLpLas Bar ASSOCIATION

The DBA in the Late 90s & 2000s: Groundbreaking in Many Ways

Groundbrakigf the Pavilion, August 28, 2003.

and Mark Shank took on the major-
ity of the project, with Executive
Director Cathy Maher heavily involved.
Groundbreaking occurred on May 17,
2002, and on August 28, 2003, the
Pavilion officially opened its doors. The
Association’s home could now offer
20,000 square feet of event space and
250-plus parking spaces. Members no

Looking Back on the DBA

longer had to fight for parking under
the dreaded grackle trees. Soon rec-
ognized as one of the most remarkable
venues in Dallas, the Pavilion received
First Place in the Associated Builders
and Contractors 2003 Excellence in
Construction Competition.

More welcomed change happened

in 2004 when Rhonda Hunter became

the first African American President of
the Dallas Bar Association. During her
year as President Rhonda held several
events marking the 50th anniversary of
the landmark decision Brown v. Board of
Education. Ushering in more diversity in
leadership, Paul Stafford became the first
African American male President of the
Association in 2012. During his year, Paul
focused on hosting a German Marshall
Forum and establishing the DBA Trial
Academy. In 2019, Laura Benitez Geisler
became the first Hispanic President of the
DBA and under her leadership the DBA
created the Relaunch program, which
focused on women reentering the legal
profession, and the DBA Entrepreneurs
in Community Lawyering Program—
Dallas’ first legal incubator program.
Keeping on the diversity track, in
2016 the DBA welcomed the Dallas
Women Lawyers Association with a seat
on the DBA Board of Directors.
Pivoting before it soon became nec-
essary, in 2019 the DBA began offer-
ing Online CLE courses via their newly
created Online CLE Catalog. This gave
members access to additional CLE courses
to view at their convenience. This idea
would soon grow even more in the fol-
lowing year as online courses would be at

an all-time high. HN

2001- » To meet the increasing demands of its growing membership of over
2003 8,000, the DBA raises $14 million and builds the Pavilion.
o

2003 DBA opens Pavilion at the Belo Mansion.

® o
2004 . Rhonda Hunter becomes the first African American President of the DBA.
2010 DBA hits 10,000 members.

@ o
2012 ‘ Paul Stafford is elected first African American male President of the DBA.
2015 The Equal Access to Justice Campaign hits $1 million for first time.

® o
2017 ‘ Dallas Women Lawyers Association receives seat on the DBA Board of Directors. @

*w ;n 5

2017 DBA begins offering an Online CLE Catalog with CLE video content. LAWYE RS ASSOCIATION

® o
2019 , Laura Benitez Geisler becomes the first Hispanic President of the DBA.

The timeline continues in each issue of Headnotes this year. Look for the final article in the December issue.
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More Effective Amicus Briefs

BY STEPHEN J. HAMMER

Amicus briefs can be powerful tools
for grabbing the attention of an appel-
late court and shedding new light on the
key issues in a case. But amicus briefs
vary widely in effectiveness—spanning
the gamut from must-read literature
to expensive paperweights. Drafting a
needle-moving amicus brief on behalf
of your client may be more art than sci-
ence, but keeping a few basic pointers
in mind can help.

Show Support

Appellate courts do not decide cases
by counting noses. But it never hurts
to show the court that a party’s posi-
tion enjoys a broad base of support.
These types of amicus briefs often come
from the usual suspects—friendly trade

associations and likeminded corporate
defendants chiming in to signal that
the case carries far-reaching signifi-
cance. Even more effective is the “odd-
bedfellows brief”—an amicus brief filed
on behalf of what is usually considered
an ideological opponent of the supported
party. Demonstrating that the impor-
tance of the case transcends the usual
partisan divides can pique the court’s
interest.

Call in the Experts

Another helpful angle for an amicus
brief is to provide the views of experts
on the issues before the court. For
example, an amicus brief on behalf of
professors of bankruptcy law can help
situate the niche question in the case
at hand within the broader corpus of
the Bankruptcy Code and give gener-

® PIGKLEBALL *®

MIXER

JOIN US FOR PICKLEBALL, FOOD, DORINKS & NETWORKING!

» THURSDAY, NOVEMBER 16 »

6:30-9:30 PM

o CHICKEN N PICKLE [GP) «

2965 STATE HWY 1617, GRAND PRAIRIE, TX 75052

Avoid

Embrace
volatility

Let us help you uncover
hidden opportunities at

EmbraceVolatility.com.

Business Litigation/Appellate Law

alist judges comfort that a decision in
favor of the supported party will not
unsettle the legal landscape. Briefs on
behalf of economists or computer sci-
entists can likewise lend credibility to a
party’s arguments in a complex antitrust
or tech case.

But beware. Some jurists, including
the late Justice Scalia, take the view
that “[a]dvocacy and scholarship do
not go well together.” Antonin Scalia
& Bryan A. Garner, Making Your Case:
The Art of Persuading Judges 103 (2008).
Piling up dozens of scholarly signatories
on a boilerplate brief will not necessar-
ily impress the court. The bottom line is
that the arguments an amicus brief offers
are generally more important than the
names attached to those arguments.

llluminate Context and
Implications

Amicus briefs can also add value by
diving into the broader context and
policy implications of a case. Because of
space constraints in the principal briefs,
the supported party may be unable
to fully flesh out a case’s factual con-
text. An amicus can assist the court by
explaining in greater detail the critical
nuances that might otherwise escape the
judges, such as how the complex tech-
nology at issue in a case actually works.
An amicus can also help by unpacking
the practical effects of the court’s deci-
sion—for example, explaining in con-
crete terms how an unfavorable ruling
could stifle industry, pollute the envi-
ronment, or harm public health.

Complement, Don’t Repeat

One strategy to avoid as an amicus is
the “back-up brief.” Unless the supported
party’s merits brief is in dire need of reha-
bilitation, it is usually ineffective to draft
an amicus brief as a retread merits brief.
Briefs of that kind shed little new light on
the issues before the court. In contrast, an
amicus brief that approaches the issues in
the case from a different but complemen-
tary perspective to the merits brief can be
quite effective. For example, an amicus
brief can reinforce the supported party’s
merits brief by laying out a key provision’s
statutory history or unearthing additional
historical support for the party’s reading
of the Constitution. Or an amicus brief
can offer a narrower alternative legal
ground for the court to rule in the sup-
ported party’s favor—providing the court
with a fallback solution if it is concerned
that the party’s stance is too aggressive.

In sum, a well-crafted amicus brief can
capture a court’s interest, elucidate the
critical issues in the appeal, and ultimately
shape the decision in a way that furthers
the interests of the amicus. To maximize
the chances that your brief makes its way
toward the top of the judges’ reading list,
stay focused, above all, on being helpful
to the court and assisting it in doing the
difficult job of resolving the issues before
it. And always bear in mind that, in the
end, the credibility of the advocate draft-
ing the amicus brief is one of the most
important factors in the brief’s ultimate
power to persuade. HN

Stephen J. Hammer is an Associate at Gibson, Dunn & Crutcher
LLP. He can be reached at shammer@gibsondunn.com.

Spanish for
Lawyers

2024 Spring Session:
January 16 - March 26, 2024

Held online via

Google Meet/Video conference.
Learn how to read, write, and speak Spanish at
an adult continuing education level,
with emphasis on legal terminology at the
intermediate and advanced levels.

Register online at
www.dallasbar.org/spanishforlawyers

Jane Asare was born and raised in Gh

\ est Africa,

AUDIT / TAX / ADVISORY / CONSULTING

Visit www.crowe.com/disclosure for more information
about Crowe LLP, its subsidiaries, and Crowe Global.
© 2023 Crowe LLP. MKTTX2401-003B

she obtained her Bachelor of Arts Degree in Political Studie
Ms. Asare emigrated to the United States in 2012 through
Diversity Visa Lottery Program and received her law degree
from North Carolina Central University School of Law before
taking the Texas Bar Exam. i

Having been away from family for years, Ms. Asare, @ mothe
to four young boys, understands the importance of keeping
families together. She has a deep sense of compassion for
immigrants and started her solo practice focusing on family-
based immigration cases.

Durlng her time in law school, Ms. Asare interned with the United States Committee for
Refugees and Immigrants (USCRI). She looks forward to serving immigrants and families in the
Dallas community.
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Financial Regulators Are Coming After Al

BY ERIC HAIL AND TED HUFFMAN

Banks and finance companies
have aggressively adopted Artificial
Intelligence (Al) technologies in recent
years. The teller at your local bank
branch may not be a robot just yet, but
many other banking roles that typically
required human-level intelligence are
now being performed by computers. Banks
are increasingly deploying Al to crunch
data to underwrite loans and determine
the creditworthiness of borrowers. Virtual
assistants are used to service loan accounts
or fulfill other customer service positions.
Banks are even using Al-powered appli-
cations to assist with regulatory and legal
compliance activities, when those func-
tions previously required teams of com-
pliance specialists and lawyers.

While Al proponents may applaud
recent innovations in the banking sec-
tor, government regulators have raised
concerns and they are growing louder in
expressing those sentiments. This past
summer, the Federal Reserve Board cau-
tioned that the advent of quantum com-
puting and generative intelligence poses
risks to the U.S. financial system that may
merit future action, including “collective
actions across government . . . in advanc-
ing measures to understand and mitigate
risks.” Increased government interven-
tion appears to be imminent.

(Un)-Intelligent Al Systems

Some regulatory agencies have already
taken affirmative action to police Al
In one high-profile case, the Consumer
Financial Protection Bureau (CFPB)
took administrative enforcement action

against a mega bank due to the bank’s
alleged usage of faulty software systems
that lacked proper controls to protect
bank customers. The software in question
was claimed to have (i) assessed borrowers
with incorrect interest and fees, (ii) fro-
zen customer accounts for weeks or more
based on automated criteria within the
bank’s software programs, and (iii) trig-
gered premature repossessions of customer
vehicles that secured car loans. The bank
ultimately paid $2 billion to remedy the
harm that affected over 16 million bank
consumers and a separate $1.7 billion
civil penalty. The CFPB also has warned
banks and finance companies that the use
of chatbots to manage account and loan-
servicing obligations must comply with
the myriad of laws that otherwise apply to
human service representatives.

Bias in Al Systems

Government regulators have tar-
geted algorithms used for underwriting
and making creditworthiness determina-
tions. Regulators are focused on whether
these state-of-the-art systems are result-
ing in “bias” in lending or other decisions
by banks and financial institutions. For
example, the New York Department of
Financial Services alleged that Goldman
Sachs and Apple employed Al-based sys-
tems that disproportionately granted male
Apple Card holders with longer lines of
credit than women. The New York regu-
lators later withdrew this case after fur-
ther investigation showed that Apple’s
algorithmic criteria did not actually target
any protected class. The CFPB separately
has issued announcements admonishing
finance companies that they must ensure

DAMAGES

Personal injury

that Al systems do not result in any bias or
discrimination, such as redlining in mort-
gages. The regulators have made their
point clear that they intend to aggres-
sively enforce existing laws and rules to
root out any bias and discriminatory out-
comes from the use of Al-based systems.

Al and Privacy Concerns

One of regulators’ greatest Al concerns
is the potential for some of these software
systems to trip over consumer privacy
laws. Many Al systems—especially in the
financial sector—are powered by harvest-
ing massive amounts of personal customer
data that is subject to privacy laws. If that
data is used or obtained improperly from
the consumer, or the underlying software
does not adequately protect such data in
accordance with existing privacy laws, the
bank may face problems with the regula-
tory authorities. And prior cases show that
regulatory enforcement action in the pri-
vacy law arena can result in severe conse-
quences for infringing parties. For exam-
ple, the Federal Trade Commission (FTC)
often uses an enforcement tool requiring
companies to delete not only the improp-
erly leveraged data but also any algorith-
mic data models developed using that

data. If a bank service provider develops
an algorithmic software product (e.g., a
self-learning Al data tool) with illegally-
obtained data sets, the agency may order
deletion of the entire software product.
That can be a costly outcome for a party
that has spent significant time and money
toward the software’s development.
Regulation and litigation of Al tech-
nologies continue to grow in a previously
nascent space. There currently is no com-
prehensive federal legislation dedicated
solely to Al regulation. But that has not
deterred regulators or other interested
parties from asserting other federal laws
to go after banks and corporate parties
that use software systems in objectionable
ways. The FTC Chair recently summa-
rized: “There is no Al exemption to the
laws on the books, and the FTC will vig-
orously enforce the law to combat unfair
or deceptive practices or unfair methods
of competition.” That view is pervasive
within many federal government agen-
cies, and regulators have shown they are
willing to combat Al when they believe it
is necessary. HN

Eric Hail and Ted Huffman are Partners af Katten. They may
be reached af erichail@katten.com and ted.huffman@
katten.com, respectively.
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Legal Ethics and the Use of Large Language Models in Litigation

BY HERSHEL R. CHAPIN

New technology is changing the
way Texas lawyers approach work. Large
Language Models (LLMs) that employ arti-
ficial intelligence (Al) such as ChatGPT
and others open new opportunities for law-
yers, reducing the time and effort required
to complete even complex tasks. One area
where Al is impactful is in drafting litigation
documents, but its use poses ethical issues for
Texas lawyers.

Texas Disciplinary Rule of Professional
Conduct (TDRPC) 1.01 requires lawyers to
provide competent representation to their
clients. Competent representation includes
the legal knowledge, skill, thoroughness, and
preparation reasonably necessary for the rep-
resentation. Using Al to compose litigation
documents may assist lawyers in meeting
their obligations under Rule 1.01 by improv-
ing the accuracy, speed, and efficiency of
their work. However, using Al must also be
in accordance with other ethical rules and
principles, including those related to confi-
dentiality, conflicts of interest, and the unau-
thorized practice of law.

One of the most important Al-related
ethical considerations is confidentiality.
TDRPC 1.05 requires Texas lawyers to main-
tain confidentiality of information relating to
their representation. This includes not only
privileged information, but also other infor-
mation about their representation. When
using Al to compose litigation documents,
Texas lawyers must ensure that the Al sys-
tem is secure and that the information con-
tained in the document generation prompt is
protected from unauthorized access or disclo-
sure. While private LLMs do exist commer-
cially, the popular, free ones like ChatGPT
are not private. You should fully expect that
whatever information you feed into one of
these Al tools can easily wind up in a public
domain or elsewhere in the wrong hands.

Another important ethical consideration
is how TDRPC 1.06 requires Texas lawyers
to avoid conflicts of interest with their cli-
ents. When using Al to compose litigation
documents, lawyers must ensure that the Al
system they use does not have any conflict-
ing interests with their clients or the other
parties involved in the litigation. For exam-
ple, if the Al system is owned by a party that
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has a financial interest in the outcome of the
litigation, the lawyer may be faced with an
impermissible conflict that would prevent
him or her from using the Al system.

The use of Al in composing litigation
documents raises questions about the unau-
thorized practice of law. TDRPC 5.05 pro-
hibits Texas lawyers from assisting in any
unauthorized practice. The use of Al to
compose business or appellate litigation
documents could be seen as assisting in the
unauthorized practice of law if the Al sys-
tem is making legal determinations or pro-
viding legal advice without the supervision
and direction of a licensed Texas lawyer. See
also TDRPC 5.03 (requiring lawyers to take
reasonable measures to ensure that non-law-
yer assistants do not engage in conduct that
would be a violation of the TDRPC if per-
formed by a lawyer).

There are widely-reported news stories
demonstrating Al software’s tendencies to
“confidently lie” in litigation documents,
for example, by fabricating fictional authori-
ties, citations, or statements of law to support
Al-generated compositions. Such dishon-
est practices, when employed by lawyers,
constitute violations of TDRPC 8.04(a)
(3). Notwithstanding, another important
issue is that many of these Al tools, such
as ChatGPT, have a hard “knowledge cut-
off date” for the information they use. This
means that Al tools are not necessarily able
to access the latest legal case information,

which could result in them making even
astute conclusions based on outdated or bad
legal precedents. These reasons have led some
courts, such as the Northern District of Texas
Bankruptcy Court, to issue standing orders
requiring careful supervision of Al-generated
documents under penalty of sanctions. And
one North Texas federal judge now requires
practitioners to certify their supervision over
Al tools in all pleadings, briefs, and motions.
To sum up this point, in the immortal words
of my former boss, Steve Sather, “Software
does not have a law license; you do.”

In conclusion, the use of Al in the
composition of litigation documents can
be a valuable tool for Texas lawyers, but
it must be approached with vigilance over
ethical considerations. This article is by
no means an exhaustive treatment of the
subject. But Texas lawyers must ensure
that the Al systems they use do not breach
confidentialities, do not create conflicts of
interest, and do not assist in the unauthor-
ized practice of law or other misconduct.
By carefully considering the ethical impli-
cations of the use of Al in their practice,
Texas lawyers can provide competent rep-
resentation to their clients while embrac-
ing the benefits of new technologies. HN

Hershel R. Chapin is o Texas civil litigator and bankruptey
lawyer. He can be contacted at hchapin@dallaslawhero.com.
Full disclosure: an Al tool was used to assist with researching
portions of this arficle, under the author's careful supervision.
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Sand Branch — Poorest Community in Dallas County

BY MISTY FARRIS

What if [ told you there is a commu-
nity in Dallas County just 20 minutes from
downtown Dallas that has no running water,
and you can easily help that community?
Well, my fellow colleagues, read on!

Sand Branch, Texas is an unincorpo-
rated, impoverished community in south-
eastern Dallas County. A former Freedman’s
town, it once had hundreds of families. Less
than 100 residents remain. It was established
in the 1800s, and its population is 87 percent
Black. Sand Branch has no running water or
sewage system, no fire service, streetlights, or
local government.

The community relied on well water
for more than 100 years until, in the early
1980s, people began getting sick. The
Dallas County Health and Human Services
Department found many of the wells were
contaminated by E. coli. Now residents must
rely on donated bottled water for drinking,
cooking, and bathing.

There have been efforts toward getting
Sand Branch water service for decades. The
problem came to national and even inter-
national attention in 2016. But nothing
has panned out. Most recently, in April of
this year, County Judge Clay Jenkins stated
that there was “a renewed interest in get-
ting something done and getting it done
quickly.” He estimated that the costs could
be $12 million or more to complete the proj-
ect and that, because Sand Branch is unin-
corporated, it might require a special utility
corporation to service the community. U.S.
Congresswoman Jasmine Crockett, who
represents the area where Sand Branch sits,
said that she is working with Judge Jenkins
and others on finding funding and develop-
ing solutions for the community. Because
of the price tag to pursue water service for
the small community, others say relocation
is the only realistic option. However, prior
efforts to relocate the Sand Branch residents

only amounted to a few thousand dollars per
family, making relocation efforts unfeasible.
Moreover, many community members are
committed to staying in the community.

Until there is a long-term solution
in Sand Branch, members of the Dallas
Bar Association and many others have
reached out to help where they can. DBA
Past Presidents Nancy Thomas and Mark
Shank have worked with the Sand Branch
community for the past 26 years, along with
other DBA members and friends. The group
provides food and much needed items to the
Sand Branch community, especially around
the holidays. In December, they deliver a
U-Haul full of canned food, donated tur-
keys, water, and much more to our friends
at Sand Branch. The DBA's Community
Involvement Committee officially became a
sponsor of the event in 2021.

It is so rewarding to see all of the Sand
Branch residents turn out to participate in
the event! To know that the DBA is helping
a community in so much need is really what
the holidays are all about.

TURLEY LAW CENTER

* Professional Friendly On-Site Staff

+ 24-hour Cardless Access

« Complimentary Valet

« High-Speed Internet with AT&T or
Spectrum

» Reservable Conference Room with
65” Zoom TV (no charge)

» Grab & Go Deli Market

Full Service Salon & Spa
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« FedEx Drop Box

» Near Dart Station

« Competitive Rate with No NNN

Brendag@wturley.com
o 214-691-4025 ext. 232

Conveniently located at
N. Central Exp. & University Blvd.

Competitive lease pricing.

Is your office building “Dog Friendly?” OURS IS!

The delivery requires a large effort and
fortunately, there is something for every-
one who wants to support the Sand Branch
community. Volunteers are needed to col-
lect and sort the food, coordinate the turkey
delivery, rent and load the U-Haul, and to
help onsite on the delivery date. The group
always needs donations—both canned food
and financial contributions—which are
used to buy the bulk of the food. You can
make a donation at Paypal. ME/Sandbranch
or by mailing a check to Mark Shank, 2711
N. Haskell, Suite 3100, Dallas, TX 75204.
The funds will be deposited into a special
account for Sand Branch. All donors will
receive donor acknowledgement forms for
tax purposes.

Juanita Bean, who is beloved by the vol-
unteers, is 92 years old and has lived in Sand
Branch most of her life. She says “God has
blessed us with our friends. They have fed us

for so many years. We don’t know what we

For more information, see:

@ Mariana Rivas and Nataly
Keomoungkhoun, Curious Texas: Why
Doesn'’t Sandbranch Have Running Water?
Dallas Morning News, June 4, 2021.

@ Ken Kalthoff, New Effort to Get
Running Water in Former Dallas
Freeman’s Town of Sand Branch,
NBCDFW, April 28, 2023.

@ Patti Vinson, How Neighbors Help a
Community Without Running Water,
Lakewood Advocate, December 15, 2020.

would have done without them. We thank
them from the bottom of our hearts” HN

Misty Farris is Senior Counsel at Dean Omar Branham Shirley, LLP and
can be reached ot mfarris@dobslegal.com.
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Overlooked Issues with Two-Member Limited Liability Companies

BY WADE MCCLURE

Because of flexibility and reduced for-
malities, limited liability companies con-
tinue to be a very popular form of business
organization for Texas entrepreneurs. But
foresight, planning, and consideration of
the business and structure of the LLC is
still needed before the new business starts.
Such analysis is even needed when deal-
ing with a two-member LLC. Everyone’s
intentions and interests are aligned to
begin, but there needs to be a protocol in
place in case disagreements arise within
a two-member, 50-50 LLC. Your LLC
Company Agreement should be tailored
so that a fair and quick dispute resolution
is implemented and the parties can move
forward with their business.

All Dispute Resolution
Provisions Should Not Be
Created Equal

Dispute Resolution Provisions (DR
Provisions) used in an LLC Company
Agreement (or Operating Agreement)
are often formulaic with the same type
of provisions that are used for other
LLCs and ownership structures. The DR
Provisions typically state that LLC mem-
bers should resolve any dispute by going
to mediation and, if that is not success-
ful, to arbitration. Many provisions even
pick the mediation or arbitration service
to use. These provisions are very useful in
certain situations, but sometimes the two-
member LLCs would be better served by
an inexpensive and accelerated prelimi-
nary procedure.

For example, if the two members simply

decide to “go their separate ways” and want
to avoid formal dispute resolution proce-
dures, there are other options; the members
could identify a mutual mentor that they
trust and respect and ask that mentor to
resolve their separation issues and propose
a simple division of company assets.

On the other end of the spectrum,
members occasionally are so distrustful of
one another that they cannot even agree
on a mediator or arbitrator to use. In this
situation, a tie breaker provision would be
useful to trigger the selection of a media-
tor or arbitrator. Mediation and arbitra-
tion services usually provide a manner to
resolve the selection dispute if no agree-
ment can be reached. The third-party
“mentor” discussed above could also be
used as a tie breaker in these situations.

Push—Pull Provisions

A common process to resolve disputes
especially with a two-member, 50-50 LLC
is a buy-sell provision that provides a pro-
cedure for one member to offer to buy the
other member out. If one member’s buy-out
offer is rejected, then the other member
must buy out the offering member for that
price. Such provisions are very efficient if
they work, but often lead to future disputes
and may not completely resolve all issues.

Who Gets the Intellectual
Property?

In today’s world, every business has
a website, a logo, customer lists, and
potential trade secrets. The members will
develop intellectual property (IP) and

trade secrets together. But what happens
when the members decide to go in differ-

ent directions? Some divisions make sense.
Agreements are typically easy when the
members have their own sets of custom-
ers and associated trade secrets for those
customers. The challenge is finding a for-
mula or agreed process to divide up the
commonly owned and controlled IP and
trade secrets. The issue should be discussed
by the prospective members at the begin-
ning of their relationship. The wisdom of
Solomon may not be available later.

The members should consider an
upfront agreement to capture all IP
and trade secrets as assets of the LLC.
Covenants not to compete should also
be considered and implemented early on.
On rare occasions, a renegade member
may decide to depart and to take all IP
to compete against the former company.
That member may try to rationalize that
there was no non-compete agreement
between the members of the LLC and
so the exiting member believes he or she
can just take the IP and trade secrets that
he or she helped to create. It should be
noted that some Texas case law tends to
favor the former LLC in such a dispute.
Nonetheless, an agreement at the begin-
ning of the relationship that all IP and
trade secrets used by the LLC are owned
by the LLC and cannot be used for any
other purpose, could help mitigate a
potential IP dispute later.

Should She Stay, or Should
She Go?

At times, a member’s conduct may
require his or her removal from the LLC.
Member removal provisions are common
in Operating Agreements, but typically
require a “super” majority vote. Such pro-

visions are useless in a two-member LLC or
in which there are two members with equal
voting power. A foreseeable situation exists
when one of the two members is primarily
in charge of the bookkeeping for the LLC
and gets caught with his or her hand in the
cookie jar. The member must go, but how
can the member be removed quickly and
still have his other membership rights pro-
tected? The original process would be to
“lawyer up” and head down to the court-
house for a TRO to remove the member.
But thought should be given to how to
handle this process without the time, costs,
attorney’s fees, and risks associated with lit-
igation. One possible solution could be to
implement a self-help procedure to block
the member’s access to the bank accounts
until the “mentor, mediation, arbitrator”
process takes place. In such a situation, an
accelerated process would be advisable.

Conclusion

This article discusses only three types
of issues that are concerning for two-
member, 50-50 LLCs. Many more situ-
ations could arise for any LLC whether
it has two or 100 members. The best
approach is to go into business with peo-
ple you trust and attempt to discuss and
address potential issues at the begin-
ning of the relationship. While every
Company Agreement will have flaws and
provisions that can be manipulated, some
detailed provisions and the implementa-
tion of a “mentor, mediator, arbitrator”
dispute process, may serve to be an effi-
cient and cost-effective way to go. HN

Wade McClure is a Partner af Mayer LLP and can be reached at
wmcclure@mayerllp.com.
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Top-Rated Apps for Lawyers and Law Firms

BY CATHERINE BROCK

Apps designed for lawyers address key
functions within your practice, from man-
aging case files to getting paid. The primary
benefit of using these apps is efficiency.
This efficiency improves the bottom line
by enabling faster client responses, more
billable time, and quicker payments due to
seamless mobile access to case files, time-
cards, and billing information.

Read on to learn how apps can help you
work smarter and to discover apps that law-
yers are raving about.

1. LawPay for Online

Payments

The LawPay mobile app brings LawPay’s
state bar-approved payment functional-
ity to your smartphone. Accept payments
using your phone’s camera to collect card
numbers quickly, capture digital signatures,
and direct payments into trust or operating
accounts as needed. You can also view and

manage past transactions while you are on
the go or meeting with a client offsite.

2. MyCase for Practice

Management
The MyCase app, available for iOS

and Android, allows you to access case and
law firm files, manage calendars, add time
entries, complete tasks, and send client
messages from anywhere. The app directly
and automatically updates your firm’s files,
calendars, and task lists in the cloud, ensur-
ing all information remains synced and cur-
rent across devices.

3. LawStack for Legal
Research

LawStack is another one of the more
popular legal apps. It downloads the U.S.
Code, Code of Federal Regulations, and
state regulations to your mobile device. A
user-friendly search function then allows
you to find the statutes you need, quickly

VOTE NOW! DALLAS COUNTY COURT
STAFF AWARDS

The Dallas Bar Association Judiciary Committee developed these awards to encourage court staff to
do their personal best. The awards recognize the court staff team (court clerks, court coordinator,
bailiff, etc.) that has consistently demonstrated a friendly and polite attitude, helpfulness,
professionalism, and spirit of cooperation. Awards will be presented at the DBA Awards
Luncheon in November. For questions, confact lhayden@dallasbar.org.

Deadline to vote November 3.

Visit: tinyurl.com/2023courtawards to vote.

and easily. As a result, you can research on
the go without having to carry bulky books
or even a computer. Also, once you down-
load the app’s content, you can access it
without an internet connection.

4. Evernote for Notes and
Organization

Evernote organizes thoughts, notes,
files, voice memos, and files into fold-
ers. You can also create tasks inside your
notes, clip and store web pages, and locate
anything in your account with a keyword
search. Evernote also has a team plan with
collaboration and sharing capabilities.

5. Penultimate for Digital
Handwriting

Penultimate is a handwriting app, ideal
for those who prefer to jot down their
thoughts via written notes or sketches.
Simply open the app on your iPad and start
writing with your Apple Pencil or Adonit
stylus. As you work, the page seamlessly
adjusts to accommodate your writing size
and speed. Penultimate also connects to
and syncs with Evernote for easy organi-
zation. Your handwritten notes are also
searchable.

6. Otter for Recording and
Transcribing Notes

Otter records and transcribes the
uman voice. Turn it on to record the
great idea you had while driving or use it to
document entire meetings with clients or
your team. You can then review, edit, share,
and organize your recordings. You can
also import audio files from other sources
for transcription. Otter connects with
Google Calendar and Contacts, Dropbox,

Microsoft Calendar and Contacts, and
Zoom.

7. Adobe Scan for PDF
Scanning and Searching

The Adobe Scan app scans documents,
receipts, business cards, whiteboards, and
forms into searchable, editable PDFs.
Scans are saved to your Adobe cloud stor-
age account.

Combine Adobe Scan with the Adobe
Acrobat Reader app and you can mark up
your scans with notes and highlights. With
a paid Acrobat Pro account, your scans
become fully editable and accessible from
any device or location.

When you use Adobe Scan for business
cards, the contact information automati-
cally imports to your device’s contacts. You
can even scan multiple cards and select
ones that you want imported.

8. Feedly for Content
Monitoring

Feedly combats information overload
by aggregating and organizing news from
websites, blogs, and newsletters. You spec-
ify the content streams for the app to fol-
low and prioritize the topic areas that inter-
est you most. You can also share relevant
insights or stories with your team.

Feedly is available for Android and iOS.
You can follow up to 100 feeds and main-
tain three organizational folders for free.

Final Notes

The right legal apps for you are the ones
that address tasks you repeat regularly. Putting
that functionality on your smartphone or
other portable device increases your daily
productivity and streamlines your work. HN

Catherine Brock is a content writer for LawPay and MyCase.
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Tips for Preparing for Oral Argument

BY CHAD BARUCH

During my 25-year career as a college
and high-school basketball coach, I learned
that the key to winning is not brilliant game-
day motivation and coaching but rather the
dogged preparation that occurs day after day,
practice after practice. Preparation breeds
success in sports—and in oral argument.
We devote too much time to parceling out
advice on presenting oral argument and not
enough on preparing for it. This article pres-
ents a few of my thoughts on the latter point.

Master the record. Be the authoritative
voice in the room on the record. Review the
record, then review it again. If the judges are
likely to have specific questions about the
record, note the relevant citation and have
it handy during argument.

Start early. Starting early does more
than just give you extra time. It vaults the
case to the fore of your thoughts and gives
you additional time to think about what you
may have missed during the briefing process.

Focus on your weakest points. We all
like to be right. And we all like it when
things go easy. So, the natural human ten-
dency leans toward focusing on our best
arguments. But judges rarely need help
with the easy points. From the get-go, focus
instead on your weakest points—the ones
the judges need help to decide.

Be selective. Do not try to cover every-
thing. Focus on the most important and
difficult issues, directing the judges to your
briefing on the others.

Prepare a strong introduction and know
it by memory. In almost every oral argu-
ment, the judges will allow you to provide
an introduction without interruption. To be
safe, I never count on more than 30 seconds.
So, prepare a forceful 30-second introduc-

tion. And do not start with a factual sum-
mary. Dive right into the heart of the matter
and explain why your client should win.

Visit the court before your argument.
If you are presenting argument for the first
time in a court, attend an argument before
appearing yourself. Familiarizing yourself
with the surroundings and how the court
conducts its business can put you at greater
ease during your argument.

Scrutinize the relevant cases. The
judges have multiple arguments to prepare
for; you have one. You should be an expert
on all the principal cases cited by the par-
ties in their briefs. Do not just rely on the
descriptions in your briefing. Re-read the
cases. You will be surprised at what you
missed on the first go-around.

Make a list of likely questions (and
answers). As you review the briefs, list as
many likely questions as you can formulate
and prepare answers to them. These ques-
tions should range from the elementary to
the intricate. You would be surprised how
many lawyers get tripped up on questions
as basic as: “What is our standard of review
on this issue?” or “Where was error on this
point preserved?”

Check your authorities at the lat-
est possible moment. The day before the
oral argument, take some time to ensure
that your most important authorities (and
your opponent’s) remain valid. Research
the major issues in the appeal to ensure
the absence of any new decisions since the
briefing.

Arrive early and organized. Getting
caught in traffic and rushing through the
courtroom door 30 seconds before oral argu-
ment is not a pathway to success. Better to
kill an hour in the courthouse than approach
the podium feeling hurried.

Moot the argument. Prevail upon part-
ners, friends, and colleagues to assemble a
three-member moot panel and practice your
argument. You will hear insightful questions
you had not previously anticipated.

Practice, practice, practice. In the days
leading up to the oral argument, present
the argument multiple times. I like to prac-
tice oral arguments while walking through
my neighborhood. My neighbors have
grown accustomed to seeing me walk past
their homes, talking out loud to no one in
particular.

If you prefer an outline, use the mod-
ule method. Do not let anyone tell you
there is anything wrong with using an out-
line for your argument. An outline is just
fine. The mistake many lawyers make con-
cerning outlines is being inflexible about
using them. Instead of preparing an overall
outline for the argument, prepare modules:
short outlines of each issue. Then, be flex-
ible about changing the order in which you

address issues based on the judges’ questions.

Be Curly the Cowboy. Remember
Curly from City Slickers? The three things?
One of the best appellate lawyers in the
country once told me that the most impor-
tant thing he takes to the podium is a small
piece of paper containing a list of the three
or four things he absolutely must tell the
court before sitting down. In some cases, it
may just be one thing. In other cases, five or
six. Whatever the number, make sure these
points get made.

You do you. Despite all the preced-
ing advice, here is the most important
point: We all are different. So, while I
hope these suggestions prove helpful, I
also am mindful of and will adapt the final
words of the reluctant messiah in Richard
Bach’s Illusions: “Everything in this article
may be wrong.” HN

Chad Baruch is Managing Shareholder at Johnston Tobey Baruch
and can be reached at chad@jtlaw.com.

Education Law Study Group

Does your practice entail school or education law? Would you be interested
in participating in a DBA Education Law Section to connect with others in this
practice area and where CLEs will be presented on education law fopics?

If s, email Sandy Lauro (sandra@slauro.com)
who is assisting the DBA to create an Education Law Section.

CARSTENS, ALLEN
& GOURLEY LLP

Intellectual Property Attorneys
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Five Things to Know About the Fifteenth Court of Appeals

BY J. COLLIN SPRING

For the first time since 1967, the
Legislature has created a new court of
appeals—and it did so in a way Texas has
never seen before. While historically the
Texas Courts of Appeals have been divided
into distinct geographical districts, the
new Fifteenth Court of Appeals located in
Austin has jurisdiction statewide although
limited by subject matter. This article briefly
surveys a few things that members of the bar
should know about this new appellate court.

Jurisdiction

The Legislature granted the Fifteenth
Court of Appeals jurisdiction over two
primary categories of cases: (1) matters
appealed from the soon-to-be-created busi-
ness courts; and (2) civil cases in which the
State or one of its subdivisions is a party.
On the business side, the Fifteenth’s juris-
diction is simple. It has jurisdiction over
any appeal or mandamus suit arising out of
an action in the business courts.

The governmental side of the
Fifteenth’s jurisdiction is more complicated.
Generally, the Court will have jurisdiction
over suits by or against the State and its
executive agencies. This grant, however,
is limited by several statutory exceptions,
including ones for personal injury actions,
suits under the Family Code, and eminent
domain proceedings. Finally, the Fifteenth
will have jurisdiction over appeals from
suits involving the Attorney General when
any party challenges the constitutionality
or validity of a state statute or rule.

For suits within its statutory grant, the
Fifteenth’s jurisdiction is exclusive. The
existing courts of appeals will no longer
have authority to hear those matters granted
to the Fifteenth. No matter whether a case
arises in El Paso or Texarkana, if it falls
within the Fifteenth’s demesne, it will be
heard in Austin.

Transfer of Cases Limited

Not all cases currently heard by the
Court of Appeals have geographic juris-

GI¥ING
TUESDAY

BLack FrRipay. CyBer Monbay.

Celebrate Giving Back by giving to DVAP!
www.dvapcampaign.org

Tuesbay,
NovemBseRr 28

DBAWE LEAD

Dallas Bar Association Women Empowered to Lead

DBA WE LEAD (Women Empowered to Lead in the Legal
Profession) is a leadership program designed to address the
challenges of high-performing women who have practiced law
for 8 to 15 years.

DBA WE LEAD is accepting applications from women lawyers
who have established themselves in their careers and
communities, want to further explore advancement
opportunities and develop leadership skills, and would benefit
from networking with other similar women lawyers.

DBA WE LEAD runs from February 2024 to
November 2024 and includes four half-day sessions
with mandatory attendance.

Cost: $1,000

Application Deadline: December 1
Need-based scholarships are available

Scan to
learn
more &

apply!

diction. The Supreme Court has imple-
mented a procedure for “equalization
transfer,” which permits cases in courts of
appeals with busier dockets to be removed
and heard by courts with fewer cases per
justice. Equalization transfers, however,
are explicitly prohibited for cases that ordi-
narily should be heard by the Fifteenth.
The Supreme Court will develop
rules for transferring cases that (1) should
have been filed in the Fifteenth Court of
Appeals, or (2) were improperly filed in the
Fifteenth. Given the ambiguity as to the
breadth of the jurisdictional language, it is
likely that this new procedural device will
lead to significant opinions of the Texas
Supreme Court in the session following the
establishment of the new appellate court.

Effective Date Retroactive
to September 1, 2023

The Fifteenth Court of Appeals will
be created on September 1, 2024, and will
have prospective application to appeals
perfected on or after that date. It also will
decide any then-pending appellate cases
within its scope that were filed on or after
September 1, 2023. All such cases will
be automatically transferred to the new
Court. In 2022, the average time from fil-
ing an appeal to disposition was six and a
half months. This means that many cases
that are already on file will undoubtedly
fall to the Fifteenth to finally decide.

Court Composition

The Court will be composed initially of
three justices (including one Chief Justice)
appointed by the Governor. This will put the

new Court on par with the smallest of the
courts of appeals (only one-fourth the size of
the Dallas Court of Appeals). On September
1, 2027, the court will expand to five jus-
tices, making it larger than the smallest rural
courts, but still significantly smaller than the
largest courts of appeal serving metropolitan
areas. Over time, the appointed judges will
be required to stand for statewide reelection
to maintain their positions on the court.

Constitutionality

Proponents and detractors of the bill
establishing the new Court of Appeals
have debated at length whether the
manner in which the Fifteenth has been
established—with its jurisdiction defined
by subject matter rather than geogra-
phy—comports with the State constitu-
tion. Skeptics have pointed to constitu-
tional language requiring that the state
be “divided” into appellate districts to
suggest that non-geographic divisions
are not allowed. Supporters point to the
coextensive jurisdiction of the First and
Fourteenth Courts of Appeals in Houston
as evidence that the constitution does
permit overlapping appellate districts.

The Legislature has provided that the
Supreme Court will have exclusive origi-
nal jurisdiction over any challenges to the
constitutionality of the Fifteenth Court of
Appeals. This challenge, which seems to be
more a question of when than if, will require
the Supreme Court to grapple with unan-
swered constitutional questions and will
have serious implications for governmental
actors and Texas businesses alike. HN

J. Collin Spring is an Associate in the Dallas office of Ryan Law
Firm PLLC. He can be contacted at jay.spring@ryanlawyers.com.

DVAP's Finest

CAMIE MCKEE

Camie McKee is an Associate at Haynes and Boone, LLP.

1. How did you first get involved in pro bono?

My first pro bono experiences were at UT Law. I worked
with the INCLUDE Project, where we counseled spe-

cial education students and their caregivers/supporters

in Austin and Laredo about guardianship, probate, and
Supported Decision-Making agreements. My first pro
bono project with Haynes Boone involved drafting a
DVAP client’s estate planning documents while a summer

associate.

2. Which clinics have you assisted with?

[ have volunteered with DVAP’s monthly intake clinics both by phone and in-person

at the Dallas VA Medical Center.

3. Why do you do pro bono?

Pro bono work not only allows me to give back to the community but also reminds me
to appreciate the education and training that a law degree and license afford.

4. What impact has pro bono service had on your career?

Pro bono service makes me a better lawyer. I can practice my communication and writ-
ing skills while researching about a different area of the law. More importantly, I can
practice connecting with someone and figuring out how we can solve the problem at

hand.

5. What is the most unexpected benefit you have received from doing pro bono?
[ genuinely enjoy speaking with DVAP’s potential clients during monthly intake clin-
ics. Many of us, including those that I have contacted through DVAP, need someone to
listen compassionately and hear our stories from start to finish. These clinics teach me
how to be more empathetic—as an attorney, colleague, wife, sister, daughter, and friend.

Pro Bono: Its Like Billable Hours for Your Soul.

To volunteer or make a donation, call 214/748-1234, x2243.

Dallas Volunteer Attormney Proaram
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Third-Party Discovery in Arbitration: A Trap for the Unwary

BY DAVE WISHNEW AND T.J. JONES

One of the most overlooked consid-
erations in planning for arbitration is
the availability of third-party discov-
ery. Modern litigation rarely avoids
the need for documents or testimony
from third parties. Most arbitration
associations, such as the American
Arbitration Association, have specific
rules governing subpoenas, so third-
party discovery is not considered a sig-
nificant factor in deciding whether to
pursue arbitration. This, however, is a
trap for the unwary because the avail-
ability of third-party discovery in arbi-
tration is far from a sure thing, even
if both parties and the arbitrator agree
the discovery is necessary.

The Federal Arbitration Act
(FAA) is the most common statutory
framework for arbitration and applies
to arbitrations involving interstate
commerce unless the parties’ agree-
ment invokes a state arbitration stat-
ute. The FAA also applies if an arbi-
tration agreement specifically adopts
the FAA, which many do.

Section 7 of the FAA provides the
method of enforcing third-party sub-
poenas. The statute provides a two-
step process that seems simple, but is
far from it. First, the FAA states that
an arbitrator, or the majority of them if
more than one, may “summon in writ-
ing any person to attend before them or
any of them as a witness and in a proper
case to bring with him or them any
book, record, document or paper which
may be deemed material as evidence in
the case.” In practice, this means that
litigants must first have their subpoena

signed by the arbitrator(s) instead of
simply issuing the subpoena themselves.
Most arbitration associations have rules
that mimic this requirement. Second,
the FAA requires that, to enforce the
subpoena, the party seeking enforce-
ment must petition the “United States
district court for the district in which
[the arbitrator], or majority of them,
are sitting” to compel the third party to
comply with the subpoena.

This process is more complicated
than it appears because there is lit-
tle consensus among federal courts on
the limitations of these two steps. For
instance, the majority approach, first
articulated by the Second and Third
Circuits, interprets Section 7 of the
FAA to have a strict “presence” require-
ment; meaning, an arbitrator can only
summon third parties to testify and
bring documents in their “physical pres-
ence,” such as at the final arbitration
hearing. This interpretation can signif-
icantly impede a party from obtaining
discovery or testimony from witnesses
before the final hearing. However, lit-
igants in some jurisdictions have cir-
cumvented this interpretation using a
“mini-hearing” approach, in which liti-
gants set a perfunctory, quasi-eviden-
tiary hearing (before the final hearing)
where the third party appears merely to
deliver the documents sought or give
testimony while the arbitrator observes.
The “mini-hearing” approach is not
uniformly adopted in all jurisdictions
due to the strict “presence” require-
ment. Even when acceptable, this pro-
cess can exponentially increase the cost
and time required to obtain documents
or testimony from third parties.

You may be thinking the recent
popularity of video-conference hear-
ings and depositions eases the burden
inherent to the “mini-hearing” method.
However, some courts hold that an arbi-
trator’s subpoena power does not reach
to the limits of a subpoena issued in
federal court (under Rule 45), and an
arbitrator has no authority to summon
a witness to appear by remote means
for any purpose. That means the “mini-
hearing” must be in person.

The minority approach, followed by
the Eighth Circuit, relaxes the standard.
It holds that there is no strict “presence”
requirement articulated in Section 7 of
the FAA and that it is implicit in the
arbitrator’s power to issue subpoenas
requiring testimony or document pro-
duction prior to the final hearing. Some
district courts following the Eighth
Circuit’s interpretation go even further,
holding an arbitrator’s subpoena power
reaches to the extent of Rule 45. This
is a common-sense approach; however,
few courts outside of the Eighth Circuit
have adopted a relaxed interpretation.

Making matters more convoluted,
state courts’ ability to enforce a sub-
poena under Section 7 of the FAA is
equally muddled. The FAA states that,
to compel compliance, the party seek-
ing discovery must petition the “United
States district court,” implying that
federal courts are the only method of
enforcing a subpoena in arbitration. But
the FAA does not provide federal ques-
tion jurisdiction; meaning, a litigant
seeking third-party discovery could face
a jurisdictional challenge that, if suc-
cessful, would result in the litigant hav-
ing a valid arbitration subpoena that is

unenforceable in any court.

State arbitration statutes, such as
the Texas General Arbitration Act
(TAA), are more relaxed and provide
for the ability to seek pre-suit discovery.
In some circumstances, state law such
as the TAA and the FAA apply con-
currently, with federal law governing
substantive issues and state law govern-
ing procedural issues. Thus, a litigator
considering arbitration when the FAA
applies should also consider the benefit
of first filing in state court to compel
the arbitration. That potentially would
allow the parties to use the open state
court matter as a vehicle to compel dis-
covery under state procedural law. The
potential success of this method, espe-
cially in Texas, is far from certain. But
it does provide one more procedural
option when the time comes for third-
party discovery.

The pitfalls highlighted above can
be mitigated, if not avoided entirely,
through early analysis and planning.
Simple questions to consider at the
outset of arbitration are: (1) to what
extent the FAA applies, including any
limitations or choice of law under the
parties’ agreement; (2) whether third-
party discovery is needed and where
the third parties are located; and (3)
whether state law provides an avenue
for third-party discovery. At the very
least, litigants should allow ample time
in arbitration scheduling to deal with
any anticipated third-party discovery
issues. HN

Dave Wishnew and T.J. Jones are Partners af Crawford
Wishnew Lang. They can be reached at dwishnew@cwl.law
and tjjones@cwl.law, respectively.

Financial troubles often lead to divorce.
We are here when they do.

DUFFEE + EITZEN
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